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GOVERNMENT OF INDIA 
MINISTRY OF FINANCE 

DEPARTMENT OF REVENUE 

Office of the Principal Commissioner RA and 
Ex-Officio Additional Secretary to the Government of India 

8th Floor, World Trade Centre, Cuffe Parade, 
Mumbai- 400 005 

F. No, 380/67 /DBK/14-~ Date oflssue: ~'- \ <>L\ 1.._t::\ 
F, No. 380/73/DBK/14-~ 

-ORDER NO,!XJ-I!lf2020"CU5(WZ) /ASRAfMUMBAI DATED .31 ·Of, 2020 OF THE'-- -

GOVERNMENT OF INDIA PASSED BY SMT.SEEMA ARORA, PRINCIPAL 

COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE 

GOVERNMENT OF INDIA, UNDER SECTION 129DD OF THE CUSTOMS ACT, 

1962. 

Applicant 

Res pendent: 

Commissioner of Customs 
Custom House, 
Kandla 

M/s Starcom Resources (India) Pvt. Ltd., 
206, Centre Point, Andheri Kurla Road, 
J. B. Nagar, Andheri(East), 
Mumbai - 400 059 
& One Other 

Subject : Revision Applications filed under Section 129DD of the Customs Act, 

1962 against OIA No, 67 to 89/2014/Cus/Commr(A)/KDL/2014 

dated 10.03,2014 passed by the Commissioner of Customs(Appeals), 

Kandla, 
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ORDER 
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These revision applications have been flied by the Conunissioner of Customs, 

Kandla(hereinafter referred to as "the applicant" or "the Department") against OIA No. 

67 to 89/2014/CusfCommr(A)/KDL/2014 dated 10.03.2014 passed by the 

Commissioner of Customs(Appeals), Kandla in the case of Mfs Starcom Resources 

(India) Pvt. Ltd.(hereinafter referred to as "the respondent no. 1"). 

2.1 The respondent no. 1 is engaged in the export of agriculture products including 

Soya Bean De Oiled Cake(hereinafter referred to as DOC) & Soya Bean Meal(hereinafter 

referred to as SBM) falling under Tariff item No. 2304 0020 and 2304 0030 of the First 

Schedule to the Customs Tariff Act, 1975. The said respondent no. 1 had exported DOC 

from Kandla Port under claim of drawback. 

2.2 Mfs R~a Phosphates Ltd., Ujjain Road, Dhar8f11_pl!.ri,., Indpre(hereinafter. 
. . - -·-:-- " 

referred to as "respondent no. 2")is a manufacturer engaged in the manufacture of soya 

oil and soya DOC by solvent extraction process using hexane as solvent and had sold 

the said DOC to the respondent no. 1 which was exported by respondent no. 1 by 

availing the facility of duty drawback. 

2.3 An intelligence was gathered by the Directorate General of Central Excise 

Intelligence(DGCEI) , Regional Unit, Indore indicated that the respondent no. 1 had 

exported the Soya Bean Meal & DOC falling under Tariff ltem No. 2304 0020 and 2304 

0030 of the First Schedule to the Customs Tariff Act, 1975 from Kandla Port by availing 

the benefit under Duty Drawback. The said DOC was purchased by them from the 

manufacturer who had manufactured the same by availing the benefit under Rule 19(2) 

of the CER, 2002 by procuring hexane without payment of central excise duty by 

following the procedure as prescribed under Rule 19(2) of the CER, 2002 and 

notifications issued thereunder. The said hexane procured without payment of central 

excise duty was used in the manufacture of DOC and such DOC was exported by 

respondent no. 1 under claim of duty drawback@ 1% of FOB value as per All Industry 

Rate of Drawback(Sr. No. 23) prescribed vide Notification No. 81/2006-Cus(NT) dated 

13.07.2006, 68/2007-Cus(NT) dated 16.07.2007 superseded by Notification No. 

103/2008-Cus(NT) dated 29.08.2008. 

2.4 In view of the provisions of Rule 3 of the Customs, Central Excise Duties and 

Service Tax Drawback Rules, 1995 and condition 7(£) of the Notification No. 81j2006-
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Cus(NT) dated 13.07.2006, 68/2007-Cus(NT) dated 16.07.2007(and other similar 

notifications), it appeared that All Industry Rate of Drawback specified under the 

Schedule annexed to Notification No. 81/2006-Cus(NT) dated 13.07.2006, 68/2007-

Cus(NT) dated 16.07.2007, as amended, from time to time(and other similar 

notifications) are not admissible on export of DOC if the same is manufactured in terms 

of sub-rule (2) of Rule 19 of the CER, 2002 by using excisable material{hexane) in respect 

of which duties have not been paid. 

3.1 On the basis of the details, partywise chart submitted by the respondent no. 1 

and the investigation carried out at the end of the manufacturers, the documents of 

duty free procurement of hexane by availing the benefit under Rule 1 9(2) of the Central 

Excise Rules, 2002 resumed from them; viz. hexane procurement and consumption 

registers, Append.ix-46 and invoices of petroleum companies M/ s HPCL, Mf s BPCL, Mfs 

_________ !Q9~-~tc. and the statements of authorised persons of the manufacturer and the legal 

position mentioned above, it appeared that the respondent no. 1 had wrongly claimed 

and availed duty drawback amounting toRs. 45,314 J- from Kandla Port on the exported 

goods(DOC) valued at Rs. 45,31,400/- purchased by them from the manufacturers who 

had manufactured the same under bond by procuring hexane without payment of duty 

payable thereon and by availing the benefit under Rule 19(2) of the CER, 2002. It 

therefore appeared that the respondent no. 1 was not entitled to duty drawback on the 

exports of such DOC in view of the provisions of Rule 3 of the Customs, Central Excise 

Duties and Service Tax Drawback Rules, 1 995(Drawback Rules) and condition 7(f) of 

Notification No. 81/2006-Cus(NT) dated 13.07.2006, 68/2007-Cus(NT) dated 

16.07.2007 and condition no. 8(~ of Notification No. 103/2008-Cus(NT) dated 

29.08.2008 and therefore the said amount of duty drawback paid to them appeared to 

--be-Tecoverable-from them under Rule 16 of the-Drawl5ack Rilles read with Section 75 

and Section 28(1) of the Customs Act, 1962. It also appeared that the said respondent 

no. 1 had wrongly claimed and irregularly availed the said amount of duty drawback by 

suppression of facts and willful mis-declaration as they had not disclosed the facts of 

manufacturing the DOC by availing the benefit of Rule 19(2) of the CER, 2002 in the 

Appendix-I submitted with the shipping bills for claim of drawback. The respondent no. 

1 was also liable to pay interest at the applicable rate under Section 28AB of the 

Customs Act, 1962. 
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3.2 It appeared that by these acts of omission and commission on the part of 

respondent no. 1 they had rendered themselves liable to penalty under Section 114 of 

the Customs Act, 1962 and Section 114AA of the Customs Act, 1962. 

3.3 The manufacturers of DOC; respondent no. 2, had in connivance with the 

respondent no. 1 and had purposely not issued ARE-2 for removal of the said DOC and 

thereby abetting/omission had rendered the DOC liable for confiscation under Section 

113(i) of the Customs Act, 1962 and had also rendered themselves liable to penalty as 

provided under Section 114(iii) of the Customs Act, 1962. The respondents were issued 

SCN on the above grounds. 

4. After careful consideration of the evidences adduced by the investigation and 

relying on various case laws, the Additional Commissioner of CUstoms, Custom House, 

Kandla vide 010 No. KDL/DBK/1303/ADC/SS/2013-14 dated 09/11.10.2013 

disallowed the drawback claims ainounting to Rs. 45,314 I- and ordered recovery of the 

amount of duty drawback already sanctioned/released, directed the respondent no. 1 

to pay back the amount of duty drawback erroneously availed by them, ordered recovery 

of interest on the amount of duty drawback erroneously sanctioned, imposed penalty of 

Rs. 1,00,000/- on respondent no. 1, and imposed a penalty of Rs. 1,00,000/- on 

respondent no. 2. 

5. Aggrieved by the 010, the respondents flied appeal before the 

Commissioner(Appeals). The Commissioner(Appeals) averred that procurement of raw 

materials under Rule 19(2) of the CER, 2002 would not be a hindrance for claiming 1% 

drawback being the customs component. He took note of the fact that the dispute related 

to the period prior to 17.09.2010. However, he discussed the contents of Circular No. 

35 /2010-Cus dated ·J:'i':6%1GW-for-interpretation of Notification No,_ 81/2006-Cus(NT), 

68/2007-Cus(NT) & 103/2008. He observed that condition 5/6 of these notifications 

identifies the customs component when CENV AT facility has been availed. It also 

clarifies that in a situation where the drawback under the category of CENV AT facility 

availed and CENVAT facility not being availed is the same signifies that the drawback 

pertains only to the customs component. The benefits under Rule 18 and Ru1e 19(2) 

would have no effect on drawback of customs component. He observed that. the 

respondent no. 1 had claimed drawback of 1% of FOB value which was the customs 

component of AIR drawback. He averred that rebate of duty on export goods and 

drawback of customs component does not amount to double benefit. The 
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Commissioner(Appeals) concluded that Notification No. 84/2010-Cus(NT) dated 

17.09.2010 & Circular No. 35/2010-Cus dated 17.09.2010 reinforce the position that 

drawback of customs available even if facility under Rule 18 or Rule 19(2) has been 

availed. He held that circulars are clarificatory nature and would apply to notifications 

issued earlier if the provisions therein are identical and that Notification No. 84/2010-

Cus(NT) and Circular No. 35/2010-Cus make explicit what was implicit in earlier 

notification. In the light of these fmdings, the Commissioner(Appeals) vide his OIA No. 

67 to 89/2014/CusfCommr(A)/KDL/2014 dated 10.03.2014 set aside the 0!0 with 

consequential relief to the appellants. 

6. The Commissioner of Customs, Kandla found that the OIA No. 67 to 

89/2014/Cus/Commr(A)/KDL/2014 dated 10.03.2014 was not legal and proper and 

therefore directed the Assistant Commissioner to file revision application on the 

following grounds : 

(i) AIR Drawback is not available when an exporter avails the facility under Rule 

19(2) of the CER, 2002 as per condition 7(~ of Notification No. 81/2006-

Cus(NT) and 8(~ of Notification NO. 103/2008-Cus(NT). 

(ii) Rule 5 of the Drawback Rules provides that revised rate of drawback could be 

given retrospective effect whereas in the instant case the benefit of AIR 

drawback has been allowed only w.e.f. 20.09.2010 under Notification No. 

84/2010-Cus(NT) as clarified by the Office of the Drawback Commissioner 

vide letter dated 04.01.2012 and therefore there is no retrospective effect. 

(iii) Commissioner(Appeals) has ignored the clarification dated 04.01.2012 issued 

by Commissioner(Drawback) misinterpreting Board Circular No. 35/2010-

Cus and Notification No. 84/2010-Cus(NT) although it clearl~~entions that 

it is effective onlyw.e.f. 20.09.2010. 

(iv) Reliance was placed on the judgment of the Honble Supreme Court in the 

case of Rubfi.la International Ltd. vs. Commissioner(2008(224)ELT A133(SC)) 

wherein it was held that where it was evident that inputs had not suffered any 

duty, the mischief of Rule 3(l)(ii) of the Drawback Rules would be attracted 

and no drawback can be claimed. 

(v) Reliance was also placed upon the judgment of the Hon'ble Supreme Court in 

the case of CCE. Chandigarh-I vs. Mahaan Dalries[2004(166)ELT 23(SC)], 

Hon'ble Delhi High Court in the case of Sesame Foods Pvt. Ltd. vs. 
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UOI[2010(253)ELT l67(Del)[. Reliance was placed upon the decision in the 

case of Sterling Agro Industries Ltd. Government of India Order No. 214-

215/10-Cus dated 06.07.2010 against which the party filed W.P. No. 

5894/2011 before the Division Bench of the Gwalior Bench of Hon'ble High 

Court of Madhya Pradesh and their Lordships held that drawback would be 

admissible under Rule 3(1) of the Drawback Rules if the benefit from payment 

of duty or rebate of CENVAT had been reversed, thus upholding the stand 

that simultaneous availment of drawback and Rule 19(2) cannot be permitted. 

(vi) The case laws of Mars Intemational[2012(286)ELT 146(GOI)[ and Aarti 

Industries Ltd.[2012(285)ELT 461(GOI)] relied upon by the 

Cornmissioner{Appeals) in the impugned order pertained to the period after 

20.09.2010 after issuance of Notification No. 84/2010-Cus(NT) dated 

17.09.2010. 

(vii) Even th;C -& AG had pointed out this fraud in PAC Audit Report No. 15/2011-

12 in para 2.3.12. 

7. Shri H. U. Patel, Superintendent(DBK), Custom House, Kandla attended the 

personal hearing on 08.01.2020 on behalf of the Department and reiterated the grounds 

of revision application. He prayed that the OIA be set aside. The respondent no. 1 was 

granted personal hearings on 30.05.2018, 30.08.2018 and 28.08.2019. However, none 

appeared on their behalf. The respondent no. 2 was granted personal hearings on 

24.09.2018,08.01.2020 and 14.01.2020. However, the respondent did not avail of the 

opportunity of personal hearing. 

8. Government has carefully gone through the relevant case records and 

perused the impugned order-in-original and order-in-appeal. Government 

observes that the short issue in all these revision applications is whether duty drawback 

@ 1% of FOB value is admissible to the exporter respondent on the exports of DOC 

under Rule 3(1) of the Drawback Rules read with the provisions of Notification No. 

81/2006-Cus(NT) dated 13.07.2006, 68/2007-Cus(NT) dated 16.07.2007 and 

103/2008-Cus(NT) dated 29.08.2008. 

9. It is observed that the detailed investigation has established that respondent no. 

2 had procured duty free hexane by availing the facility under Rule 19(2) of the CER, 

2002 and used the same for the manufacture of DOC and sold the same to respondent 

no. 1. Government takes note that the second proviso to Rule 3 of the Drawback Rules 
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at clause (ii) thereof bars drawback if goods are produced or manufactured using 

imported materials or excisable materials or taxable services in respect of which duties 

or taxes have not been paid. Similarly condition no. 7(f) of Notification No. 81/2006-

Cus(NT), 68(2007-Cus(NT) and condition no. 8(~ of Notification No. !03/2008-Cus(NT) 

provide that the rates of drawback specified in the schedule shall not be applicable to 

export of a commodity or product if such product is manufactured or exported in terms 

of sub-rule (2) of Rule !9 of the CER, 2002. Thus it is apparent that the All Industry 

Rates of Drawback specified under the schedule annexed to the notifications are not 

applicable to the exporter of such goods if the goods have been manufactured with 

inputs on which duty has not been paid and have been procured by availing the facility 

under Rule 19(2) of the CER, 2002. 

10. Government fmds that the respondents have not denied the fact of duty free 

__ pr9curement of inputs and their use in the manufacture of DOC by. the manufacturers 

and their export under claim of duty drawback. The inference that can be drawn from 

the condition in the notifications and Rule 3 of the Drawback Rules that duty should 

necessarily have been suffered on the inputs used in the export product. This is also 

the settled legal position. The duty element on the inputs is the primary ingredient for 

deciding the admissibility of drawback on exports. With regard to the inferences drawn 

by the Commissioner(Appeals) in the impugned order based on CBEC Circular No, 

35/2010-Cus dated 17.09.2010, it is apparent from the text of the circular that the 

clarification regarding drawback in a situation where the raw materials have been 

procured without payment of central excise duty under Rule 19(2) of the CER, 2002 has 

been specifically stated to be admissible only with reference to Notification No. 84/2010-

Cus(NT) dated 17.09.2010. It is pertinent to note that the portion where the issue has 

been~aised-i:rr-clause-(d) of para 4(vi) of the circtilar;-ilie notihcat1on mentioned is 

Notification No. 103/2008-Cus(NT) dated 29.08.2008. However, the notifications 

determining AIR rate of drawback for the preceding periods do not find mention in the 

portion where the reference has been answered and only Notification No. 84/2010-

Cus(NT) dated 17.09.2010 finds mention. Therefore, it is obvious that the clarification 

issued by the Board applies only to Notification No. 84/2010-Cus(NT) dated 17.09.2010 

which is applicable from 20.09.2010. The issue has been settled beyond doubt by the 

clarification issued by the Office of the Drawback Commissioner vide his letter F. No. 

609 /292/2008-DBK dated 04.0 !.20 12 to the Federation oflndian Export Organisation. 
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the drawback sanctioned and paid to the said respondent is liable to be recovered 

alongwith interest. 

12. Government proceeds to consider the case for imposition of penalty on the 

exporter and the manufacturers who have supplied DOC to the exporter. The 

respondent no. 2 have not issued ARE-2 for removal of the DOC but have only issued 

export invoices while clearing the goods. The fact that the manufacturer failed in 

following the procedure in an identical manner as other manufacturers investigated by 

DGCEI in similar cases booked puts a question mark on their actions. Such 

synchronized failure in not issuing the ARE-2's cannot be passed off as a coincidence. 

The fact that further weakens the possible defence about their bonafides that non-issue 

of ARE-2 was merely due to oversight is the fact that the DGCEI has booked cases 

against several manufacturers and exporters who had adopted the same practice of not 

_issuing .ARE-2's. There are a total of 18 manufacturers/exporters -involved in the 

proceedings under the impugned order. Besides these manufacturers/exporters there 

are other cases booked by the DGCEI which involve identical facts and involve several 

other manufacturers/exporters. It is therefore apparent that the procedure adopted by 

the manufacturer was ideal for the exporter to claim ignorance of the fact that inputs 

had been procured by availing the facility of Rule 19(2) of the CER, 2002 and claim 

drawback. The fact that this practice was adopted by several manufacturers/ exporters 

across Commissionerates is a pointer to the adoption of this modus to enable exporters 

to claim drawback where the manufacturers had availed the facility under Rule 19(2) of 

the CER, 2002 to procure inputs. Government is therefore of the view that the 

respondent no. 1 as well as the manufacturer has rendered themselves liable to be 

penalized. In Re : Rama Phosphate Ltd.[2014(313)ELT 838(001)], the Government had 

arrived ·at~ilie concluslOn-that the manufacturer cOuld nOrl5e pena:hzed as tlieTe-was no 

documentary evidence. The Government finds that the very fact that all the 

manufacturers had not issued ARE~ 2 and the practice has been co~monly adopted by 

all of them evidences the fact that there was some sort of an arrangement between the 

manufacturers and the exporters to enable the exporter to avail drawback. Government 

therefore holds that both the manufacturers and the exporters are liable to be penalized. 

13. Government therefore sets aside the impugned OIA No. 67 to 

89/2014/Cus/Commr(A)/KDL/2014 dated 10.03.2014 and restores the 010 No. 010 

No. KDL/DBK/ 1303/ ADC/SS/2013-14 dated 09/11.10.2013 passed by the Additional 
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Commissioner of Customs, Custom House, Kandla. The revision applications f:tled by 

the Department are allowed. 

14. So ordered. 

(SE~~\~ 
Principal Commissioner & Ex-Officio 

Additional Secretary to Government of India 

ORDER No.03-~!/20~0-CUS(WZ) /ASRAfMumbai DATED-31· 0(·2.0:2-0 

To, 
(i) Mfs Starcom Resources (India) Pvt. Ltd., 

206, Centre Point, Andheri Kurla Road, 
J. B. Nagar; 1\iidh"f:i'i(East), · · ·· 
Mumbai- 400 059 

(ii) M/ s Rama Phosphates Ltd. 
U.ijain. Road, Dharampuri, 
Indore 

Copy to: 

1. The Commissioner of Customs, Custom House, Kandla. 

2. The Commissioner of Customs(Appeals), Kandla. 

3. sy:s. to AS (RA), Mumbai 

~uardflle 
5. Spare Copy 
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