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Grow Ho. ay 24. S (wai/ASREA/AUMBAL DATED 5. 1 2004 
OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR, 
PRINCIPAL CONMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 
THI OF INDIA, UNDER SECTION 12400 OF THE CUSTOMS ACT, L982 

Apphcants - M/a Sicha Expores 

Respondent - Comnmueuoner of Customs (Export), ACC, Mumben 

Sutyect = = «= Reviswrn Appheation filtd under Sectem 12900 of the 
Cusome Act, 1962 agama the Orderan-Appeal No, MUM- 

CUSTM-ANI-APP-415/200021 dated’ 24 12.2020 paiaed by 
the Commmnescney of Custom (Appeals), Mumba: Zone-Ill. 
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ORDER 

This Keven Applicanon iv filed by M/s Suche Exports ngutnat the 

(Onder-te-Appeal No MUMCUSTM-ANP-APPH535/ 2000-01 diied 24 | 2020 
pissed br the Corrmnumnoner of Custer (Appende), Mumbal Zane-ll! 

21 Bitef Gite Of thie case ore that the applicant is an exporter who had 

exported the moods vintier Drawbeck Scheme as proved under Secuon 73 ef 
the Custome Act, 1962 and hod obtained drawback towardé the adid exports, 
In ‘berms of Rule LO{AIC) & 24 of the Customs, Cenirel Eertse unit Serace Tax 
Drewback Rules, 1905, an exporter is under obhganon t produce eadence w 

show that the sale proceeds [furcien exchange] inf respect of goods exported 
Have beet reidhard walkin the time tir! preecnibed unier the Forcign Rechangr 
Miitageramnt Act (FEMA), 1999 Jn this regard, @ Facility Notjer no, 05/2017 
dated OF Of). 2017 had been ieeuied for eubsnissaoe of Negation Bluitement/ Bank 

Cermficatns for expurt prucced® realbed sunitiat whipping bills with LEO dute 

Premio 01 04 2013 All the exporters whose name appeared! m the het encloned 

with the ed Facibty Nowee were required io subi BRCa/Nepitive statement 

for auitreet perme belore IS O7 2017 Subsequenily, nde Pubbe Notre Na, 
23/2017 dated 17 07.9017, the penod for subniasen: of docummerts was 
extended bil 31.07-2017 

22 As the epplicant bad failed © predor evelence to show that sac 

Procects \forcign exchange) m report of goods exported were realiend within 
the ume inmt prescribed under the Foren Exchange Managenutrit Act (FEMAI, 

1990, o show couse cum dentand nenee duted 06.02 2010 was issued wo them 

Prepeene i recower thy amnunt of drawheck already paid amenontmg to 
Re J07,776/- wlangwerth interest The edjurchcatitnr authority passed the Order 

inCnginal No, OC/REP/S73/2010/ ADI SACE dated 12.04.9010 nonfitmang the 
demand of drmwhnck amount} alonmwth epphcable meres: am per Rule 16(Al, 
Sub Mite | 2) a 12) Gf the Customa Central Exertie Dhities ard Service Tax 

Page



teem Fe EE A 

Gravwhock Rul, (995 read with Section TSAG) of: the GCustioie Act. | Sid. 

Aggneved, the appleant fled an appeal, however the Appellate authority vide 

the mmpugmed Order-in-Appral reyecied the appeal hokiing them time barred, 

beige Ohed beyoridl! the tortie limit preweribed under Section 128 ible 

2 — Henec, the Applicant hae filed the impugned Revisinn Appleahon mainly 

on the follownig grounds: 
The Cocmmestrotet! (Appeal) bili reyected applenrti’s appeal solely on 

the ground of the sane beartg barred by Hmitntion. Sectary 198 af the 
Customs Act. 1962 prrecnbes three months ps the porod: of lmitanon 
fer filitiy of the appesil andi the ana pend if hres monte bs in be 
reckoned fram (he date of commuthesten of the Order-tn-Original. 
Thar the appiicant hed never recewed) phe Demami-cunm-Notice, any 
tntimation nogarding personal hear} and Order-in-Original os the 

crite proomedhtigs were cohdueted ex parte against them. That the 
applicant bacd<come tw inowabou! the said Order-sm-Driginal only 

when ita ahiimertte were wrthhell and/or hank wecounis were frozen 

Upon thetructions from the Tax Recovery Cell [Expert Section, of the 

Cuntome Deparment Ws then that the applicatit itiniccianch applied 

for the vopy of tie sak) CiderinOngnel dnd filed the appeal well 

within three intl» fram the date of receiving the copy of the anu 
GrdéreenhOrniinal from the ‘Tax Recovery, Cell (Expert) Section br. the 

RTI Section of she Cuntunts Department, In this regard, the Hon'ble 
Madras Hieh Court im: O.A.0.A:M. Mutha Chote © GT (TLR 1951 

Mad 815) hus obbereed: *J'a perger is given o rghit to resort fo 4 remedy 

to get nd qf an adverse onder veitian a prescribed te’, Hmtaten whould 

not be computed jrom a date earlier tin that on winch the pony 
pions hsibiiy af Cie ele or Wad iohiagernly ag Kini 

the ender and therefore must be presumed to hare the knowwtedge of the 

wie The Horvjble Medras High Court wel) the wmv thot even the 

omisaiun te Lise the wards “ire the date of eomorunication” in Section 
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33-ASQ) of the Indian Income Tax Act-dees nol mean that Leniation cin 

start he Pun aybaarrat & pei} even before the perte eather knew or abou 
have knqvwn ebeowt the sod ender, A-suinnler question arnue beliire the 

Maitiroe High Court in Aniapaalg Cheiti s Cal C Cheate ((1683) ILE 
Mad 180), wherem.Sechon 25 of the Madran Bounrary Act 28 of 

1860 Tomied tee ome wittun which a siti? may be hrought to see wade 

Une droraon of the settlement afficer to two monthe (rom the date of the 
award and eo the quesnon urose as joowhen the time would beget to 

fun. The High Court held thar the time ott begin to run only from the 

date on which the decuinn is communicated to the parbes ‘ff thom 
wot ony deamon of aim the senow of the Act, say the pigment. 

could not doje eurker thun the date of that commulnerdtion of i bo the 

purbes: otherusse they mughe be barred af thee mpht of appeal unthaut 

any knowtedpe of the decauon haring been passed”, Adopting the sume 
principle, a aumilar cotiaiructitin whith Kas been pared by ihe Hon'ble 

Marirus Hugh Court on iV Saaenihothdty alma Chidambaram Pillay. 

Litehmanin Chotuar [(1930) HR A Mad 491] on (the: temitauon 
provisions cdinthifitd in Soctiaris 7O(1) ard T7EK) of che fellas 
Regintraton Act 16 of 1908, it was hed that m a cose where an onder 
Was OO passed mn the presence of tho paris or offer nobee wo them of 

the dite when the onder would be passed the expresmon ‘willnn pty 

daye offer the of the order weed m the said sectuma means within 
tharty days after the date on whieh the coitittunicanon of the order 

hrached the parves affected by ut Theae decumons show that where the 

nahta of a pereon ore affectect by any order anid Limwtanon in prescribed 

for the enforcement of the remedy by the person agericeved egainat the 

sau! onder by relerence te the making of the sald order, the mubing of 

the order must mean other octal or conatructive communication: of 

the sad order tothe party doticnrd Thin) in the present dade, the 

dite of Communicatenn dif the Orderio-fhgmal to the apploant. was 
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the date when the copy ef the said Orderin-Ongenal wai supplied to 

the appleant by the Tax Renovery Cell (Export) Section of the Customs 

Department, oot when the sad Orderin; Origa) wan posed. 

Because the respondent recorded im para 3 of the appeul order that 

SCN and betters for Pervoral hearmge resteed to them in year 2010 got 
returned with remark “Leff however on the very some address ther 

received the reply of RT! letter dated 13.02.2020, even after 10 years; 

that impugned Under woe aleo weued an the tery ware address. An far 

ae The qucttion of RT) reply hing been receted din the aaeti¢ adidrean 

ws conoerbed, it es submitted (hat (he expurter approached (6 the RTT 
seoctron for pecenving the reply. Hoyerver RTT reply woe not issued to him 

and he was informed by. RT Gepartient that the RIT rep had bedi 

dispatched ib hie cartier adress Thorcufter the etporter was befl with 

no epnen than to approuch, the post office, Accordingly the exporter 
approached the powt olfice and requisted them th git RIT iply ip him 

personally which eas obliged by the post office 

The Commussuoner (Appenia) has wrongly created (he purported date of 
benace af order aa proviildil| tndler Section 150 of the Custom Act, 
1962 ws the date of commutilcatim of the  Order-in-tiriginal. 
Comrussener (Appeals) utterly failed to apprecam, consider ane 

recond anv finde dip opphcant’s specilic submussitin in the appenl 

that st had never receswed the copy of Order-in-Original when it was 
passed. That the Commissioner (Appeals) also utterly Iuled to require 

the Adjudeealme Authorliy to prove the service af Order-in-Original as 
contemplated under Stctem 159 of the Custom Act, 1962. That the 

burden to prowe the sernce of Grider upon the applicant ua entirely 

upon the Adjuibeating Authorrty a4 it wak the fact especially with its 

lewewiedge. In Uh regard, the relevant prommon under the |uww i 

reproduced herein under. 

“Section 106 Burden of prong fact especially satthin knowderige: 
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1.92 2007, om the cnse tiled ‘M/s Ru's Markeung and Create: Vs. 
The Commniacnier of Sersce Tux," Cel Mike Appeal No 3141 of 2017 
fied under Secthey 15-0 of the Centra) Exeme Act against the order 
dated C(O O22017, pymsed by the Custeme, Ememe, and Sernbe Tak 

Appellate Trilmunial, beled as ureter 
“33 ito tre daw! that Jimutenen das to be nebhoned onhy fran the date 
when the acluol aera hx beer ol, subitet to Aull thee 

Tailed a coehies or las ae penal Ge IE echoes Dak LF 

23.12 701) and there is on He ed 

The Adputicating Autborty, im the preeem case has fined to prore that 

the OrderanOnginal was duly eummumented to the applicant as 

provided urnter deciiin 153 of the Customs Act, 1962 Therefore, the 

Pened of imitanen for fing the appeal before tho Contmissoner: 

Cell (Export) Section of the Customs fepartment It im submitted that 
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the imyugeed Orderem-Appeal is again the legal Goctrino, expredied 

io the rueden be Lew sion cog? af impombie, which meuns that the 

law does not compel a man to do that which is umpossible. 

Now settle! law that the provision telat ‘to ftiuetion should te 

canstrued tiberally while edopieng « justice onented approwch. That « 

hyper techmeal and pedantic approach should not be adopted, That no 

Person stands tio betiefit by déliberwtety filing an sppeal beyond 

limitation, that eflert nhivak? be made to decide the matter on neil, 

rather than of reecting the same on technical grownds of luniitation. In 

thre togard, applicant rely upon the judgment of the Hon ble Supreme 

Court in the case, Collector, Land Acquisition, Anantnag Va. Mat. 

Kat, JT 1987 (1) SC 537 

The Commissioner (Appeals) has been paselng contradicigry onders 

Upon apple with the wdentical foots 1 wan opined thal the 

Commusionir (Appeals) bad been afiowing all the appeal whetecin the 

appellant obtuned the copy of ihe Order-in-Origuial from the 

Drewiock (X03) Seotam, Aw Curgo Complex, while rejecting all appealn 
Whereis: the apipellante obtiired the copy af the Onder-ln-Orighhal from 

the Tax Heewery Cell (Export) Stctian or AT! Section of the Customa 

Department. 

The appheant had enmesited with ite apped! the eviiences of realiznon 

ot foregn exchenge fesle/export proceecda) in the form of 

BHCe/ negative statement im reepect of the goes exported within the 

pened presenbed under the Foren Exchange Manapersent Act, 1999. 

Thum, the applicant did not comma: any violation of any provision of the 

Customs Act, 1962 or of the Customs, Central Excise Duties and 

Service Tex Drawback Rules, 1995 

It eee pointed cut that the 2nd proves to Sertion 75/1) of the Customs 

Act. 1962 and Rule 16 of the Cuctenw and Central lbecie Dues 

Drawheck Rules, 2017 prowuies fer the recovery of eanctened 

drawback from the exporter only when the foreign exchange 
mse 7 
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feale export proceeds) m regpert of the goods exported te not reaheed 
enthin ihe penod presrcibed under the Poreign Exchange Manugerment 

Act, 1999 However, the appheantop: the present couse, had. annesed 

With i appeuwl the evidences of rediizavon of formpn exchange 

lsale/expert proceed) in) the firm of ARCa/negatice statement in 
mapect of the goods exported within the period preaitribed! tinder the 

m ‘The applicant sulimetted thor sub-rule 4 of Rule 14 of the Customs end 
Central Excwe Duties Drwbitk Rules 2017 and avb-role 4 of Rule 

1GA of the Cushoins, Central Recs Duties and Bernce Tax Drawrback 

Rules, 1993 provide for the repayment of recovered drawback to the 

rfxpurtcr, ever. in case where the foreign eathange (oale fexport 

proceeds) are reelened after recyvery of drawback from the exporter. 

$ -Bevehl petvorial bearing opportiinites were given to the applicant and 

the respetwlere-department He an OP 04-9074, 23.08.2024, 08.09,2005, ‘and, 
15.07 2829 Howerer thoy did netiattend ion any date, However, at email 

dated 20 00 9029 wae recoreed, requcwting to decule the matter om tients. The 

mutter rs therefore taken up for decumon based an available recordin. 

S Geeernment bas carefully gone through the relevant case records, 

eaten submmaens and perused the umpugned Order-in-Original and Order- 

to Appeal 

& Government olaervew that the tieue mvobred in the instant case ip thet 

the applicant hod been sancuoned drawback im respect of exports imide by 

them. However, the applicarit hid set prodiiced evidence to show shat the sale 

firvetedy (foreign reechunge) m respect of the exported goods had becn reekeed 
auth othe tome Tome prescribed under FEMA, L900. The applicant bac) 

thrivtore been sieued how eouike cum demand notice far recovery of the 

denwback sanctioned to them alongeith mterest and penalty. The applicant did 

mot respond tu the imtundations for personal Hearing and therefore the 
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adiudtating autharty proceeded jo. confirm the demand for recovery. of 
drawback manctoned alongeath mterest aid pemaliy at the apphesble rate. The 

applicant hes clumee! that iby have not recered the copies of the impugned 
SCN & O10 and than they became aware of (he OF0 only when proceedings 

were irdtisied for recowery of the drawbeck, These matters were carned in 

appeal before Commissioner (Apponis) who has mycceed the appeal on the 
ground of bemg thee barred Er the inevinlit applicanen, the applica ties 

mae semulir grounds to cumtend that the upper) wire within tune as they had 

filed the appeal witlun (the statutory appeal perey| after the OO hud beer 
cOntumindted: bo thiern. 

7 Gowernmernt observes thet the Cercular No §/2009-Cilutams dated 

02.02.2009 bad s1 oul es mecharcam ty monitor the realiaation of export 

procecd= The SCN has been Issusd on 06.022010, The circular dated 
02.02 2000 was in varus and therefure the applicant was required to produce 
evdence of recerpt of export} procerds before the -Assistant/Deptity 

Commsmoncr of Custer in teres if oule LGA uf the Drowburk Rules, 1995/ 

Rule 18 af the Drawkack Rules, 2017 etthm the period allowed under the 
FEMA, 1909. The appbecant hus comtended thar they furnished much evidence 

before Comminmerier (Appeals) and pot ot any tune before that. However, the 

preaimute caicee for the reveean opplicenan m thet the appeal filed by the 

appbeant has bern dismissed cn grmuznds of time bar. 

& While passing the imipugeed GIA, the Commilailoner (Appeulh) hon 
dbutrwed that the inipugned O10 beiirs the remiitk “Not for Appeal purpose” 
and hence wee not issued to the applicant in terme of Gecuon 183 of the 

Quators: Act. 19627 and beld that the date of receipt of the bnders in auch 

manic? could not be considered as the date of comitumennon of onic, The 

appeal before the Commingoner (Appeals) bas been chemimecd eclely on the 

ground that the appeal has been Med beyend 60 days of the statutory time 

hut for {Wing appeal and the 20 days of oondanable period. in-thos regard, 
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Gevernment cheerves that the Cemmndnonor (Appeals) has sot cade arg 

ArtiIot Io aecerwin as to whelber the O10 had actually boon sereed on the 

be apposite townie relerenee to these sudgmente The relevant headnote of the 

judgment of the Hon'ble Supreme Court of [euiim im the came of Sorel Wire Craft 

Pt Lit va Comimsiimer of Custums Central Execs & Service 

Tuxf20) S329ELT | SS] as reprotiiced below 
“Appral to Gommusaromor(Appentsy — Lingtation — Date of senor of order - 
- CommirunaneriAppeals), Tribunal as Dial Cannon ie 
of eppelunt only on qeceton of podaer wih Comenisioner{Appeais} for 
dolny contignnther mathout ascertoerm fnotum of date of actval seran of 
ornder— Fooline to take noice af Sotutoy propwaons of eervene af order 
peanesi Mad irer nea lpr Her aig Affected party to be 

ond nbaluationily — wy BA oncnnaeean Att lly Dood 

a aumelient havong not been properly served, cctme to hw knowledge only 
on 267-2017 sah etna Anpeki tive ener ines no. queen 
i Seenenten 6 of delay Appeal alliured — Appeltint directed wo uppenr 

on 3-8-2018 for heanng — Secien 35 af 
Ceang mele aa 1044, /parces 78.9, 10" 

9.2 A case involving fects eumuber to those of: the matant case had reoqeved the 
attention af the Mon bie High Court of Bombay in the cine of Sohum Realtors 
flee Sus ee Commessoner of Cetttral Kanes, Cioptomna %& Servicr Tax, 
285 iforn|) The rlevant partion of the head-ote thereof! is reproduced below 

paced i CrneussonertAppeain) — Limitation — Delay im — 

Commusiener{Appeals) fer recoeuedenchon of neaue and take o decamon 
uathun 6 montha - Sechan 33 of Central Because Ad. 1044 

Mage 10
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9.3 The mfevant headnote of the cstayen where the Hon'ble High Court of 
Madras ad eecasicits lo deal‘with the iaue of service of order uy the case of 

Ose Slupping Pvt. Lik. we CCE, Chennai (2015/025j)ELT 466]Mad)| 

reproduced below, 

"Onder — Adjuchcanon onker— Serve of— Sold onder reportedly sent in) 
Departoent by nguiered post — Nc acknowledgment card pricdweed buy 
Department — Sermce of arditt sot cornpiete — Section 37C of Comtral 
Bxeisé Act, 1944. Joaree 5, a" 

1G. Goverment observes frdi the bmpulgeed' GIO thal the cobeermed SCN 

armf PH letters were not be serred on the applicant as the onvelopes contummg 
the some were returned by thie pottal authorities with remarih “Lot. The C10 
wus also sent on the same address [fp this reward, the Commissniner (Appents) 
has averred that gonce RTI reply dated 19,02.2029, even after) your wan 

tectived by the applicant cri the same address, hetice they would have received 

the order-in-brigina! ales, In reply, the applicant has contended that as the RT! 
reply wax not raved to Mim and he was informed dy RIT department that the RTT 
fiply he! been dispatched to his enter didrese Thereajfler; the exporter uxtd 

fof with no ophon than to approach the post office Acconfmgl!, tur exporter 
approached the post offi and requested Caen to gee RTT reply to: baie 

addrras of the appicant in aepugned OIA 1s different from that in O10 - 
whereas in the O14 1 is Dev Danihan Towrrs, Bhavender, the som in Of0 in 

Vraj Vier Apertment, Ahayarder ‘Thenelore, the ahote contention of the 

Epplcant appears reasonable 

iL. Government, therefore, fmds thatm vow of the aeeernons made by the 

aoplitint regarding reeept ef expert orocreds, it would be trareatr of pustice if 

appheant hne realised sale proceerle, anel still the recovery orders are 

eustamed exact: an the same. graced of non-realiaation of sole procesda 

Therelorg, appitogiridte eenfication would be vital to settle the ietie once and 

for all. Guvernment therefare modifies the umpugned Ordir-i-Appeal’ and 
directs the onmnal authority to deade the case after due verification of 
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GoUlimertie int teritis of the exiiirit cdrawheck rahi end xpecifically Rule 1GA oF 

the Custer, Central Bacrse Dutes and Service Taw Drewback Rules, 1995/ 
Rule. 18 of the Custome and Central Excise Women Deowback Roles, 2017, 

The opplicart ih requiréd to priinde tht détumentn midencing recep of 

foriyn Temitionces to the concerted sithontlre The orginal authoemy 1 

directed to pie spprepente order in mocamtance with the law after followmnu 

the punciples of sutural pusuce, with eghl weeks from the reeaypt of this 

ore 

12 The empaned Riewesion Appheanan ia cheapoped of on the above jerms. 

te ~ 
) 

Prneapal Commixeinner fi Ex-Cfinio 
Addi bine! Secretary te Gdvernmint of indie 

(ORDER No 64/2024 CLISIWZ1/ASRA/Mumbm duted S470 

To, 

1 M/s. Suche Exports, 
32, Dev Darshin Tower, 

‘Opp todtre Compiles, 
Go fh Read, Bhuyander (West 
‘Thine —40) 101, 

saya 
"The (Cociniioner if Cudtoria (Exparial, 
Aur Cargo Complex, Sahar. Andhen(E), 
Munrituy ~ 400 099 

z hr Lore Sharma (Advocates, 
3. Alwul Fazal Roudl, Basement, Betgali Market, New Delhi L100) 

were to ASTRA), Mumibi 
4 Cheat te 

‘hap It


