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OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR,
PRINCIPAL COMMISSIONER & EX-OFFICI0 ADDITIONAL SECRETARY TO
THIL OF INDIA, UNDER SRCTION 124DD OF THE CUSTOMS ACT, 1962

Appbeanis - M/ Sikcha Exparis

Respondent - Cosnpussoner of Customs (Export], ACC, Mumbei

Bubgect ¢ Revison Applestion filed under Sectiom 12900 of the
Cumomn Act, 1963 sgampr the Ordersn-Appeal No. MUM-
CUBTM-ANIMAPP-S1S/2000-21 dated 24 12.2000 paned by
the Cammmssamer of Customs (Appeals), Mumbe Zone-1il.
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URDER

This Revwmon Applicatmn v fled by M/ Suche Exparts agamst the
(Onder ir-Appeal Ko MUM-CUSTMANPAAPRGIS/ 200001 dited 24 12 2020
peissed by the Commusaner of Custanm (Appealy), Mumbai Zane-IlT

21 Boef Gikls of thir cane are ‘thst the applicant s an exparier who had
cxpmorted the goods nder Diawbeck Scheme aw provded under Secuon 75 of
the Customp Act, 1902 and hod obianed drowback owardn the siid exports,
In lerms of Rule [6{AI) & (3 of the Customs, Central Excise uni! Serree Tax
Drawtack Rulm, 1945, an sxporter s under obligation o produce sadence
show that the sale proceeds [forewn exchange] i respect of goods exported
Huve beett reitlond willun the tme limst presenbed under the Forrgn Bxchsngy
Mitagerannt Act (FEMA), 1999 1o this regard, & Facility Notyor no. 05/2017
dated 070 2017 had been isticd for stibiiisssoel of Negatony Bliternent/Bank
Cernficaton for expurt procecds realied sgnlrat shippog bills with LEO dute
prer o 01 04 2003 All the exporters whose name sppeared m the st enclowed
with the emnd Facility Nobee werd eoquiired 0 subiil BRCa, Negitive statemeint
for subyeet perme] belore 15072017 Subsequently, nde Public Notree Nao.
2902017 doted 17 07,2017, the perod for submamen of documents was
extendeod Bl 31.07.2017

32 As the spplicant had faded w produce eviddence w show that salc
precestds |foreign exchange) m renpest. of geods oxporied were realizod within
the tme kst prescnibed under the Formgn Exchange Managemen Acl (FEMA),
1994, o show couse cum dentand notwe duted 06.02 2010 was ssued w them
prreposmg 1 feeover the amotmnt of drawhack already pad ameonimg jo
fes 3, 57.776/ - wliangwseth mierens The sdjudscitity avthority passed the Order-
-Onginal No. OC/RBP/ 57372010/ ADJJACC dated 12.04.9010 vonfitmang the
demnand of drawhack smeun, alongwith spphicable mierest an-per Rule 16(AL
Sub Fate 1] & |2) of the Custons, Central Exming Dhities and Serviee Tax
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Crawhock Rulmi. 1993 mad with Section T3AIM of the Custhms Act, 1963,
Aggreved, the applicant filed an appesl, however the Appeiiate authority vide
the anpuymed Order-in-Appesl rejecied the appoal holfing them time barred,
betrig Mied beyont the tirtie Tmit prescribed under Bection' 128 ibid.

A Hence, the Applicant has filedd the impigned Revision Application mainly
on the followmg grovmeds:

I The Commskrober [Appels] hilh rejected applenri's appeal solely on
the ground of the same beng barred by Bmiktator. Scctem 128 of the
Customs Act, 1963 prrscoibes three months ps the pemod of kmitane:s
far filify of the appeil and the nsl permd 6f 'fhowe months is 10 be
rechoned from (e dute of commutieation of the Order-tn-Original
Tha: the applicant had never reesved ) phe Demamdscum-Neties, any
Intimation regarding persondl hearig and Order-in-Originel a8 the
emiire proceeditigs were conditted ex parte against them Thas the
applicant bacl comes w know aboul the sud Order-m-Original only
Hmm:hmwmw&hﬂdldﬂurwmtlmfm
wpon: wstructions from the Tax Kegovery Cell [Expon) Section of the
Cusitomis Depirtmeznt 11 is then that the applicant immcdaech applied
for the copy of the sald Otdeein-Ongpnel knd fled the appeal well
withuny thyer wontl from the date of reosiving: e copy of the saud
Crdér-nOrmtinal from the Tox Recovery, Cell (Exprt) Sectlon or the
RTI Secton of she Cuntusms Depariment. In his reganl, the Hor'ble
Magdras High Court m: OAQAM. Muthim Chowlar v OT [ILR 1651
Mad 815] hus olsarved: * e persen in gl o right to resart (0 8 remedy
t3 gat il of an adoerar ander withsn o prescribed time, Emtation should
nat be computod from o date earler fhan that on wiich the pany

- K 5 S el o o A e Ao
the prder and therefore must be presumed to hore the knowlsdge of the
wrdot” The Honble Medean Hhigh Court ok the vinw thot even tha
amtission bo Use the wandy *from the date of eommunioation” 1n Sectinn
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33-A12) ol the Indian lncaome Tax Act doss nol mean that Smutation cin
URTL B UM AaETAT & ATy even before the parfy mtber knew or abonld
huve known ebous the neod order. A uuntilsr quéston arowe beliize the
Mariras High Court 1n Anapsalss Cheits v Cal J € Cleate |(1883) ILR
% Mad 189], wherem. Sechon 25 of the Madran Bountdary Aot 28 of
VRGO humued e time withsn which & siit may be brought to set wabie
the deoron of the seftlement afficer 10 two montha from the date of the
mpre and o the quesnon srmse &8 10 when the tme would bego o
run. The High Colrt held thit the time cah bejiin 10 run oaly lrom the
date on whigh the deosion s canimunicated to  the parbes '} tham
was any decmon of aff m the semow of the Act”, sayw the pdgment, “u
could not dote eurber thun the date of the communscation of i1 lo the
parnes; athersse they mughs be barred of thete rpht of appeal unthaut
any knoudedpe of the deanon harmg been powsed”, Adopting the siime
princiile, & sumilar cotiatroctikin Whidh Has been pluced by [he Hon'bls
Madrus Hugh Court i KAE Semminathas ubms Chidambaram Pills v.
Letebmanun Chottar [(1930) R 53 Mad 401] on the hmitauos
provisiona contiitivd 1 Sectirs T3(1) asd T2 of e |ndissy
Registration A<t 16 of 1708, it wats held thot m a case where an opder
was net passed i the presense of tho parues of afler nobee w them of
the dite whon the onder would be passed the expresnon ‘willon ffarty
dags qifet the of the order’ wsed m the said sectuma meana withun
thurty dayw after the duts on whish the caoihintunicanen of the order
reached the partes affocted by it Thess decisans show that where the
riphita of & perean sre affectedd by any arder and lrutabon s preseribed
for the enfoncement of the remedy by the porson aggricved sgninst the
wund oider by relerence o the makimg ef the sald order, the muking of
tha erder must mean mthay acmal or camtructive communication of
the siud order fo the  party (ovicerodd  Thiol 't the proaent case, the
date of commiunicaton ol the Order--Ongmal 10 the apphoant. wus

Far



F s T TR |
the date when the copy of the smid Order-in-Ongnal wai stpplied to
the sppleant by the Tax Recovery Cell (Export) Section of the Customs
Department, nol when the ssad Orderan: Origimal wan passed,
Because the respondent recorded o para 3 of the appeul order that
SCN and letters for Pervonal hesrmgs msued 1o them fh year 2010 got
returned with remurk “Left” bowever on the very same address ther
recetved the feply of RTI letter dated 13.02.2000, even after 10 yeamn;
that Impugned Under was alwo 1ssued an the vory e addeess. As far

‘an the guestion of BETI reply hiving bocn recetmed dn the siemie addras

w cuhoerhed, it i sututied (hit the exporter approached (0 the RTY
section for pecenving the reply. Howrver RT1 reply wos not insued to him
and ho was informed By R department thilt the RT1 reply bad bedh
dispatched 16 hus earlier akdiess Thorcilier the exporter was lefl witly
np opnon than to approsch, the post ofice, Acrordingly the exporter
approached the poot oillce o requisted therm 1o g RTT reply o him
persanally, which was obliged by the post office
The Commusawner (Appends] has wrongly wenred (e purpored date of
pervice of onder an provided undles Séction 150 of the Customs Act,
1962 ss the duir of ommutieatem of the Order-in-Griginal.
Comruasioner [Appeals] utterly fmled to apprecite, cohsider g
recond any findmg lipity applicants specilic submssion in the appenl
that ot hed never recepved the copy of Order-in-Original when it was
pasncd. That the Commissioner {Appealsl also ‘utterly luied to require
fhe Adjudsesime Authorlty to prove the service of Ordor-in-Origlnal as
contemplad under Sectuomn 153 of the Customs Act. 1962 That the
burden o prove the sernce of deder upon the applicant vius entisly
upan the Adpudcating Authorty 24 it wak the fact especually withm it
knowledge. In this regard, the molevant prommon under the luw 1
reproduced herein under.

“Section 106 Burden of prosang fast especally withn knoudedge:
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Whent ony Jfoct 18 expecally tethe the knowdedge ptmam,
the Burden of provwng that foct e spon fom” ki
The Hotble Madrus High Coun had m s recest judgment dated

11.42 2017, in the case miod ‘M/» Ru's Markeung und Croative V.
The Comnmumpner of Service T Ornl Mise Appesl No 3141 of 2017
Blod under Sectlon I5-0 of the Centrnl Excme Act against the order
doted 09 G317, pussed by the Cumtemy, Exciee, and Berinte Tik
Appellate Tribunul, held as drnides

11t s trede dask that Simitanee has © be retkoned only from the date

when the ocluol seroum hox bedn affected, subpet to the

e i u{hdﬂtl:nr 'n'wq Wha Wmmm
iLE

23,12 2011 and theve is on e i oy

The Adpadxcatng Autbormy, 1n the presem case has fuled o prove that
the Order-mnOnginal was duly cummumcated to the applicant as
provided urwher Sectiin 153 of the Customs Act, 1662 Therefare, the
penjod of houtapon for fikng the eppoal before tho Commissioder

Cell [Export) Rection of the Customs Departrient IF o submitted that
Fag= 8
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the impugned Order<m-Appeal is minst the logal doctrita, exprediod
i e maxim e Lex som goget o mpaxmbiie, which meuns thal the
lww does not compel & man to do that which is impossible.
N oo seitled low thet the provision relinng ‘to kmitation should be
vanstrued hberally while sdofiling 8 jusuce onented sppeosch. That &
hyper techmeal and pedantic approach should not be adoped. Thut no
person stands 1o betiefit by deliberuicly filing un mppeal beyond
limitation, that cffort nhirild be mede to decide the maiter on merit,
rather than of roectng the same om wohoical grounds of hmitation. In
thus regard, qwluntrﬂyupmunuﬂ;mn:ﬂuuummemm
Count in the case, Coliector, Land Acquisihon, Anantnag Va. Mst
Katy, JT 1987 (1) 5C 537
The Commismoner |Appeals) has been passing contradiciory orders
upori appeuls with the sdontical fogts Tt was  opned that the
Commmuassonir (Appealsl had been aliowing all the dppoaly wheteln the
mﬁwmmﬂhmwmmm
Drawback XNOM) Seatin, A Curgo Complex, while pejecting oil sppeals
whereltt the appellanis obtisiod the copy of the Crderln-Origlhal from
the Tax Heoovery Cell (Export) Secton or BTI Sectiin of the Customs
Department.
The appheant had annesed with its appeal the evitences of realizstion
of foregn ewhenge (salc/txport proceeds) in the form  of
BRCs /negative statement i reapect of the goods exporiod within the
penod prescribed under the Foregn Exchangs Management Act, 1999.
Thum, the apphcant dud not commat any viaktion of any provision of the
Customas Act, 1962 or of the Cuslosas, Central Excise Dulies and
Bervice Tex Drawback Rules, 1995
It was pointed out that the Znd provisn 1o Sexction 75{1) of the Customa
Act, 1962 and Rule I8 of the Customs and Centml Hxcise Dubes
Drawheck Rules, 2017 provides for the tecowery of sanctioned
drnwback  from the exparter only when the foreign  exchange
(e
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feakefexpar! proceeds) m reapert of the goods exported v not reahesd
within the perod prescribed under the Pareign Exchange Manugersent
Act, 1995 However, the apphcant = the present cane, had annesed
wills M appeul the evidences af reslizuon of formgn echangs
isale/expon proceedi| i the frm of HRCe/nsgative statement in
reapect of the goods expartsd withun the period prestribod under the
o The spplicant sulimitted thar sub-rute 4 of Kule 18 of the Customs and
Central. Excme Dutnis Drawbiick Ridles. 2017 and sub-rule 3 of Rude
164 of the Customs, Central Kxcee Dutles and Bervee Tax Drawback
Rules, 1993 prowide for the repayment of recovered drawback 1o the
exXparict, oveni in case whiore the forelign exchange (dale fexpart
proceeds) are resloed afier reanvery of drawback from the exporter.

¢ Beverul peteonal hearing opportinites were gives 1 the applicant and
the respatsdens-depurtimenit viz an 09 082034, 23082021, 08 09,2023, and
1500 233 Howewer, thoy did not witend oo any diate, Holvever, i emal
duteid 20 (9 M2 was recorved, requesting 1o decule the matter a ments. The
mutter s therefore talwn up for docoson bassd an availabe recorda.

3  Gowernment has carcfully gene through the mievant case Teconds,
=niten submmnuoens and perused the trmpugned Order-n-Original and Order-
5 Appeal

B Covernmewni olaerves that the teue invobved in the loetant case in thut
the applcant hnd been wancuonrd drawback n respect of expocts made by
them, Howevar, the applicant hud s prodiiced evidence to show that the sale
prsecdy (foretgn wnhunge] m respret of the exported goods had been reslsed
withm the ume hmo prescrbed under FEMA, (1900, The applicant bad
thriefore been smsued dhow cause cum demand notce for recovery of the
dmwback sanctioned to them alomgenth mierest and penalty. The applicant did
not respond W the imionations k¢ perssaal Hesring and therefore the
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adidiating  sutharity proceetfed (o, confirm: the demund for recovery. of
drawback sanctoned alongmith mterest and penalty at the appliesble rate. The
applicant has clamedd that thry have not receread the copies of the mpugned
SCN & QIO and tha) they becams aware of (e OI0 only when proccedings
were initiated for recovery of the drawbeck. These mattery werw carned in
appeal befgre Commussioner (Apponis] who has nyected the appeal on the
ground of bemg tme barred Il the revinlih application, the wpplicant his
mode smmular grovnds o cantend (it the spperl Wrs within tine as they had
filed the sppeal witlun the stsiutory sppeal perod after the OO had beto
cammunieated (o hem.

7  Government observes that the Cwvular No  5/2009-Customs dated
02.02.2009 bad ==t oul & mecharuam to monltor the realiantion of expart
procoeds. The SCN has been lssusd an 06022010, The circular dated!
02.00 2000 was in vogue and therefore the applicant was requmed 1o produce
evdence of geoeipt of export procesds  before  the - AssistanyiTeputy
Commumsoner of Custverms fn torens of Rule 164 OF the Drawback Rules, 1995/
Rule 18 of the Drawback Rules, 2017 s1thmn the period allowed under the
FEMA, 1999, The apphcant hus contended hay they furnished suicl evitlenge
betore Comminmarier (Appesls) and not 4t eny tme before that. However, the
proximute oot for the revmeon opplicenon @ thal the appeal filed by the
apphcent haa been dizmussed on gicucnds of time bat.

A While passing the imipugned OIA, the Commisuloner [Appesls) has

aberyed that the inipugned 010 beirs the remitrk “Not Sor Appeal purpose”
und hence was not lssusd to the applicont in terme of Becuon 133 of the
Cuntores Act., (1962 and held thiat the date of receipt of the onders o auch
mannet could not be consldered as the dite of  communeanon of onder. The
appen] before the Commisssoner (Appais] has been dimmossed solely on the
ground that the appenl has heen fled bevend 60 dayn of the statutmy time
fmst for filing wppreal and the 30 days of condonable period. In- thas regand,
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Government chserves that the Commndmonor (Appesls) has ool made am
Attt 10 sseeruiln as ta wheiher the 010 had actually boon aerved on the

be appoaite e inike refetemee to these judgments The relevant headnote of the
Judgment of the Hon'ble Supteme Court of [2ulia i the case of Soral Wire Crxft
Pt Lid va  Comsmmaimemer of Custims. Centmal Evcse & Service
Tuxf20) 332NELT 1 9HE0) 1y repurodijcsd tulow

“Appwei to CammesaromunAppends] — Limitotion — Date of seroee of peder -
- CommupsmnneriAppeals), Trbuna! as ﬂﬂﬁﬂuhﬁuﬂmw
of appeliunt only on tleestion of paier with CommuiswmerfAppeais) for
delay condornten wathour ascertavmmg fictum of dote of actual sennoe of
ordar— Failure o take nolee #Mm#mdﬂr

mewmqfnm Affecied party o be
and realubionily — Mmumwﬁrﬁl:l-nhmk

‘!funlﬁm. havong not been groperly served. cdme to s knouledge only
on 2672012 mwﬂdmﬂﬂ#ﬂﬂ.mmm B0 (UEETION
.#m of deluy Appeal alivued — Appellint directed 10 uppeitr

m J-8-2013 for heanng — Seéctian 35 of
{hﬂﬁfﬂ.ﬂﬂﬂﬂ. 1044 [prarces 789, 100",

9.2 A cane nvolving fcts samular to those o the matant esse had resnved the
attontion af the Honble High Court of Bombay in the ciwe of Sohum Realtor
fiole Stmr ve Commssioner of Central E:l.ﬂﬂ. Cumgma & Servicr Taw,
248 Marnf] ThmmmqmmﬁtHhuuMnimﬂfumwnw
dlnuu! N ﬂhmnmrrﬂmuw = Limutation — ﬂlhu n

l:rmmudnrd-' send dote nlthunruuly.furﬂdrm
—m#’ﬂiﬂynﬁhwwmmn#uﬂ :f

sermoe of arder Appellate outhonty tet iwoording any firuling on
cormectness of appafiant’s of: reccned cernfied copy of
adpmchioation ordir much lnter — Flrther on progeer gersce of order

CommumpnesfAppealy) fior reconmderabon of eue and take o decmon
unthun & montha - Sechion 35 of Control Exote Adt 1044

hage 10
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9.3 The relevant headnote of the citauon where the Hen'bie High Court of
Madray had occasicts (o deal with the sauge of sérvice of ordet 1y the case of
Ona Slupping Pvi. LKL s CCE, Chronal |2015(325ELT 486{Mad)| &
reproduced belrw,

"Order — Adfudhication onfer — Servee of — Soid order reportedly sent by

Departowent by, rguatered post — Mo acoouldedgment cord produced by
Deparimen! — Servace of orcitt wot commpriete — Section 37C of Cwmitral

Excise Aet, 1944 [parcs 5, 67
10, Oovertuncnt cbadrves fridm the Impuined QI0 that the coheemed SCN
i PH Ietters were not be serred on ihe applicant as the omvelopes contumng
the same were retirnied by the pantal suthsrties with remari “Left”. The OIO
wus aleo sent on the aame address 1 thiy regard, the Commissxiver (Appeats|
har averred that mnce KT reply dated Iﬂ.ﬂﬂ-ﬂﬁ,ﬂmnﬂﬂrlﬂmmm
received by the applicant ¢n the same addross, hetice ey wotld have roceiied
the erder-in-brigingl sles, In meply, the applicant has conlended that as the RTT
repily woas not ssaued to him and he was ifsrmed by RTT department that the BT
redply had been duputehid to his eoiher dddress Theredfler, the exparier Was
inft wath no aphon than to aproach the post gffiee Accordmgly, the exporter
appronched the pos: office and regquested them ta gwe BT reply to hite
addrras of the appheant in mnpugned OIA 18 difforent from that in IO -
whereas in the OIA it 15 Dev Dasthan Towsrs, Bhavander, the sanie In 010 a
Vruy Vibar Apsriment, Bhayander. Therelore, the above contention of the

appicant appoars reasonabie

1.  Government, therefore, fmds that m vow of the gseertons made by the
aoplitint regarding reeespt of export procesda, it would be traveaty of justice o
appheant hne ceslized sale procesds, and still the recovery orders am
sustained exactly an the same grournd of pon-realisation of sale progesds.
Therelore, appropruiie wenficabon winikl be vital o settle the ikvie once knd
for all. Guvernment therefore moclifies the impugned Order-in-Appeal and
directs the ongnal suthority o deode the case after due verification of
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doelimenin i (ertis of the extiint drawbiack nalih snid gpecifically Rule 164 of
the Custorrs, Ceniral Bagne Dutes and Service Tax Diswback Rules, 1995/
Rule 18 of the Cumoms and Conral Excise Qe Denwback Buyles, 2017,
The applicant if Fequiretd to predods the decuments sidencing reconpt of
tormgm remittarces to the comormied stthontirs The orminal authoeny s
directed to pass sppropeite ordier i sceardance with the Taw after followng
the prmcrpls of nuturil justee, sithin eghl weeks from the recoupt of this
et

12 The smpnsmed Revesion Hq?ﬁiﬂ_l:l:uu s dhispepedd of an ﬂtallmm
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Hnmplhm:dﬂmrrﬂshﬂﬁdﬂ
Aldiditinnal Sedretary to Gdvemmient of lndia
\ORDER No &4/ 2024 CLISIWZ)/ASRA/ Mumba dated 5 74
Te,
1 M/s Sucha Exports,
32, Dev Darshun Tower,
‘Opp bodsra Complex,
&0y ihﬂl-.ﬂhl:i'lﬂdm"ﬂ'ml
‘Thune =401 101/
{:ﬁ-.-!,-.-tn.—

"The Commisaionet of Customia {Exporisl,
Asr Cargo Complex, Sahur. AndheniE),
Minritu - 400 090

2 !ﬂmf.nmhﬂumnﬂdmm
E.ﬁhufmlﬂnnd.ﬂu:utm Hengali Murket, New Dellii= 110001
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40 Gl Nl

a1z



