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ORDER

This revision application is filed by the Commissioner of Central
Excise Raigad (hereinafter referred (o as “the applicam”) against the Order-in-
Appeal No, BC/B61/RGD/2012-13 dated 24.05,2012 passed by the
Commissioner (Appeals| of Central Excise, Mumbai - 11l

2.  The briel facts of the case are that M/s Untam Galva Steels Lid
situated ar Pali Road Complex, Survey Na, 39- 49, Village- Dahivali, Taluka-
Khalapur, Dist- Raigad [hereinafter referred 1o as *the respondent”) had filed
a tebate claim in respect of export clearance made against ARE-1 No, 9P-
0055 dated 29.05.2009, Ceniral Excise Invoice No. 200 dated 29.05.2009
for Rs. 92,605/ - (Rupees Ninety Two Thousand Six Hundred and Five only).

3. Depulty Commissioner, Central Excise, Khopoli Division, Raigad
Commissiofierate vide Order-in-Original No. Raigad/KPL/R.C/1920/2011-
12 dated 17/05/2011 rejected the rebate amount of Rs.92,605/- on the
grounds that:

» [nitially, these goods were cleared by the respondent on payment of
Central Excise duty which were received back in their factory and that
the same goods were exporied by the respondent without carrying out
any proccss amounting to manufacture for which the respondent
preferred the instant rebate claim;

o the rebate claimed in instant case pertained to amount paid under
Rule 16(2) of Central Excise Rules, 2002, which ¢an not be held on
Central Excise duty &s cnvisaged under Rule 18 of Central Excise
Rules, 2002 for grant of rebate;

¢ since no process of manufacture had been under taken on duty paid
goods received back to the factory of the respondent, the payment
made at the time of subsequent clearance of such goods is not Central
Exvise duty but was pavment of amount equal to Cenvar Credit
availed in terms of Rule 16(1) of Central Excise Rules and this amount
did not qualify for claiming rebate as it did not represent the Central
Excise duty as the same is nol paid in terms of provisions of Section 3
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of Central Excise Act and therefore this payvment did not get covered
under definition of term 'duty’ as defined in Explanation-1 below
Notification No. 19/2004-CE (RT] dt. 06.03.2004, issucd under said
Rule 18 of Central Excise Rules. Thus, the rebate claimed in instant
case of "amount” paid under Rule 16{2] was not admissible to the
respondent as rebiate

4.  Being aggrieved, the respondent fled the appeal agains! the said
Order in Original challenging the rejection of rebate claim of Rs. 92.605/- on
the ground that the matter has beer seitled by Mumbai High Court in the
case of CCE, Raigad V/s Micro Inks Lid. reported in
201 1{270)ELTA60(Bom),

5. Commissioner of Central Excise (Appeals), Mumbai-I1l, vide Order in
Appeal No. BC/61/RGD/ 2012 -13 dated 24.05.2012, allowed the appeal
filed by the respondent on the grounds that:

e the intention of the legslature behind issuing such an explanation to
Rule 16 is to let the trade enjoy the benefits of Cenvatl even in case
where the amount equivalent to duty is reversed making it amply clear
that what is being reversed is duty. When an amount is reversed, it
does not change or loose the character of duty. It would still remain
the duty only.

¢ the refund claim in the instant case was rejected for the reasons that
the reversal was an amount and not a duty. Had they cleared the
same for local market, the said reversal would be eligible for availment
of Cenvat Credit. The Government of India at several times, made it
clear that various benefits are beirig extended 1o the trade to not to let
export the duty. Denying henefit of rebate under the pretext of reversal
was an amount and not duty is just not lawiul, Revenue cannot take
divergent views on the same issue i.e when reversed and clesred to
local, what is reversed is duty and for export what js reversed is not
duty.

¢ By relying on the judgement of of the Hon'hle Bombay High Court in
the case of Micro Inks Ltel. held that (2011 {270) E.L.T. 360 (Bom.| , it
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was observed that the amount reversed on clearance of inputs as such

under Rule 16(2) of the said rules. is duty. Accordingly. rebate is

allowable under rule 18 of the sald rules.
6.  Being aggrieved and dissatisfied with the impugned order in appeal,
the applicant department has filed this Revision Application mainly on the
following grourids ©

6.1

6.2

The rebate claimed in instanl case pertains to amount paid
under Rule 16(2) of Central Excise Rules, 2002, swhich can nol
be held as Central Excise duty as envisaged under Rule 18 of
Centtal Excise Rules, 2002 for grant ol rebate, Now coming to
levy of Central Excise duly, as held by Hon'hle Supreme Court
in case of M/s, Hindustan Zinc Ltd. Vs CCE, 2005 (181) ELT
170 {SC] two basic conditions must be satisfied — first article
should be goods and second It should have come into exis{ence
as result of "manufacture’. It is ciear that the respondent has
only reversed amount of Cenvat Credit far comply with provision
of Rule 16{2) of Central Excise Rules, 2002,

Since no process of manufacture has heen undertaken on duty
paid goods received back to the factory of the respondent, the
payment made at the time of subsequent cleamance of such
goods is not Central Excise duty but is payment of amount
equal to Cenvat Credit availed in terms of Rule 16{1) of Central
Excise Rules. This amount does not qualify for claiming rebate
as it does not represent the Central Excise duty as the same is
not piaid in terms of provisions of Séction 3 of Central Excise
Act. Therefore this payment does not get covered under
delinitionn of term ‘duty’ as defined in Explanation-I below
Notification No. 19/2004-CE (NT] dated 06.03.2004, issued
under said Rule 18 of Central Excise Rules. Thus, the rebate
claimed in instant case of "amount” paid under Rule 16(2) is not
admissible to the respondent as rebate.,
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6.3 The Commissioner (Appeals|, has relied upon the order of the
Hon'ble Bombay High Cournt in the case CCE, Raigad V/s Micro
Inks Lid. and decided the issue in the favour of respondent bhut the
Revenue has not accepted the said order of the Hon'ble Bombay
High Court in the case of Commissioner, Central Excise, Raigad
Vs, Micro Inks Ltd. and ar present the Special Leave Petition [Civil)
filed by the department is pending with Hon'ble Supreme Court for
imal decision,

In view of the averments made above, the applicant prayed that the
Order-in-Appeal No. BC/61/RGD/2012 dated 24.05.2012 passed by the
Commissioner (Appesals) of Central Excise, Mumbail - III be set aside and
Order-in-Original No. Raigad/KPL/R.C/1920/2011-12 dawed 17/05/2011
pessed by Deputy Commissioner, Central Excise, Khopoli Division, Raigad
Commissioncrale be restored.

7. A Personal hearing in this case was held on 20.08.2019. No one
appeared from the applicant's side. 8hri D.C. Fernandes, Sr. Vice President
appeared on behall of the respondent company who stressed that what was
taken was rebate; that the Order in Appeal relics on Micro Ink’s case is
correct and duty payment by réversal does not make it non duty.

8. Government has carefully gonis through the relevant case records
available in case fles, oral & written submissions and perused the
impugned Crder-in-Original and Order-in-Appeal.

9.  Government observes that the issue involved in the instant Revision
Application is whether rebate of an amount equal to Cenviar Credit reversed
under rule 16(2) of Central Excise Rules, 2002 on export of inputs / capital
goods as such, will be admissible under Rule 18 of Central Excise Rules,
2002 or not.

10. In order to understand the issue, the Rule 16 of Central Excise Rules,
2002 is reproduced below :-

“Rule 16. Credit of duty on goods brought to the factory. -
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(1) Where any goods on which duty had been paid at the time of
removal thereof are brought to any factory for being re-made, refined,
re-conditioned or for any other reason, the assessee shall stale the
particlars of such receipt in his records and shall be entitled to take
CENVAT credit of the duty paid as if such goods are received as inputs
under the CENVAT Credit Rules, 20002 and utilize this credil according
to the said rules.

(2) If the process fo which the goods nre subjected before being
removed does not amount to manufacture, the manufacturer shall pay
an amount equal to the CENVAT credit taken under sub-rule (1) and in
any other case the manufacturer shall pay duty on goods received
under sub-rule (1) at the rate applicable on the date of remoeval and on
the paiue determined under sub-section (2) of section 3 or section 4 or
section 4A of the Act| as the case may be.

allowed as CENVAT credit as if it was a duly pcid by the
manufacturer who removes the goods,|

(3} If there is any difficulty in following the provisions of sub-rule (1)
and sub-rule (2), the assessee may receive the goods for being re-
made, refined, re-conditioned or for any other reason and may remove
the goods subsequently subject to such conditions as may be specified
by the Commissioner.” '
11. In the instant case the respondent received back inputs under Rule
161} for repairs and subsequently the said inputs after reversing an amount
of equivalent to the Cenvat Credil availed on such inputs under Rule 16(2)
of the Central Excise Rules, 2002. The disagreement between the
Commissioner [Appeals] and the applicant department is in treatment of
such reversal of amount of Cenvat credit which according 10 Commissionér
(Appeals) is to be treated as duty whereas it is the contention of the
depariment that this amount does not qualify for claiming rebate as it does
not represent the Central Excise duty as the same is not paid in terms of
provisions of Section 3 of Central Excise Act.

12, Government further ohserves thar o amrive at a conclusion that the
amount reversed on clearance of inputs as such under Rule 16{2] of Central
Excise Rules, by the respondent, is duty and the rebate is allowed to the
them under Rule 18 of the said Rules, Commissioner (Appeals) has relied on
explanation to Rule 16 of Central Excise Rules, 2002 as well as judgment of
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Honorable Bombay High Court in CCE, Raigarh v. Micro Ink Ltd. in W.P. Na.
2195/2010, reported as 2011 (270) E.L.T. 360 {Bom.).

13. Hon'ble Bombay High Court at para 12, 16 & 17 of its order dated
23.03.2011 observed as under ;

12. Rule 3(q) & Rule 3(5) of the 2002 Rules fo the extent relevant read thus -

Rule 3(4). When inputs or capital goods, oi which CENVAT credit has been
taken, are removed as such from the fuctory, the manufacturer of the final
products shall pay an ameount espunl to the duty of exdse which is leviible on
such goods at the rate applicable 1o such goods on the date of such remouval
and on the value determined for such goods under sub-section [2) of seetion 3
or Section 4 or section A of the Act, as the case may be, and such removal
shall be made under the cover of an invoice referred to inrule 7.

Rule 3(5). The amount paid under subrule (4] shall be eligible as
CENVAT credit as {f it was a duty paid by the person who removed
such goods under sub-rule (4).

“16. Since rule 3(4) of the 2002 Rules is pari materia wsith Rule 57{1){) of the
Central Excise Rules, 1944 it is evident that inputs/capital goods when
exported on puyment of duty under Rule 3{1) of 2002 Rules, rebate of that
duty would be allowable as it would amount to clearing the iputs/ capital
goods directly from the factory of the deemed manufacturer. In these
circumstances, the decision of the Joint Secreiary to the Government of [ndia
that the assessee who has exported inputs/ capital goods on payment of duty
under Rule 3(4) & 3(5) of 2002 Rules (similar to Rule 3(5) & 3(6) of 2004 Rules)
therefore entitled to rebate of thar duty cannot be faulted.

I17. The contention of the revemse that the payment of duty by reversing the
credit does not amount to pagment of duty for allowing rebate is also withott
any ment because, firstly there i nothing on record to suggest that the
amount paid on dearance of mputs/ capital goods for export as duty under
Rule 3(4) & 3(5]) of 2002 Rules cannot be considered ug payment of duty for
granting rebute under the Cenwal Credit Rules. If duty is paid by reversing the
credit it does loose the character of duty and therefore if rebate is otherwise
allowable, the same cannot be denied on the ground that the duty is paid by
reversing the credit. Secondly. the Central Government by iis cireular No.
283/ 1996, dated 31st December, 1996 has held that amount paid under Rule
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S7F(1)E) of Central Excise Rules, 1994 fwhich is analogous to the Cenpat
Credit Rules, 2002/ Cenvat Credit Rules, 2004) on export of inputs/ capifal
goods by debiting RG 234 Part [ would be eligible for rebate. In thess
cireumstances denial of rebate on the ground that the duty has been paid by
reversing the crudit cemnot be sustained

Governmerit further observes that Hon'hle Bombay High Court in its

order dated 24-3-2011 in W.P. No. 2004/2010 filed bv the Department and
while upholding the Government of India Otder No. 18/09 dated 20.1.2009
iy the case of M/s Sterlite Industnies (I] Lid. [2017(354ELT 87{Bom)| at para
5 & 8 observed as under:

5. We see no merit in the above contention. Reversal of input credit is one of
the recognized method for paying duty on the final product In fadt, the Central
Government by its Circulor No. 283, dated 31-12-1996 construing similar
provisions contained in Rule 57F of the Central Excise Rules, 1944 held that
where the inputs are cleared on payment of duty by debinng RG-23A Pant ll as
provided under erstwhile Rule 575(1) of the Central Excise Rules, 1944, the
maraifacturer would be enmitled fo rebate under Rule 12(1)a) of the Cemral
Execise Rules, 1994, Fule 57F in the 1944 Rules is pari materia to Rule 3(5) of
Cenvat Credit Rules, 2004. Similarly, Rule 12(1)fa) of the 1944 Rules is pan
materia to Rule 18 of the Ceniral Excise Rules, 2002. Therefore, when the
Central Government has held that where the didy is paid by debiting the
ecredit entry, rebare claim is allowable, it is not open 1o the deportmental
autharities to argue to the contrary.

8. The expression "removed as such® in Rule 3(5) of the Cenuat Credit Rules,
2004 simply means that whey iputs or capital goods are removed as inputs
or vapital goods as such, the assessee shall pay an amount equal to the credit
availed in respect of such mpute or capital goods. In other words,

ingaats/ capital goods on the date of removal must be in the same form as they

were on the date on which they were brought info the factory. Normal wear
and tear of the inpits/capital goods does not make them different from the
original inputs/ vapital goods. Moreoper, it is not the case of the Revenue that
on agcount of the user, the character of the capital goods has changed
Therefore, where duty paid inputs/ capital goods brought into the factory are
subsequently cleared for export. then Rude 3(5) of 2004 Rules would apply
Hence, the Joint Secretary o the Government of Indin was justified in holding
thar user of the capital goods before export does not in any way affect the
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duty liahility an export of such capital goods and consequerntiy does not affect
the right of the assesse to daim rebate of diudy paid on export of suich cupital

goods,

The SLP No. 8120/12 filed in Supreme Court by Department against
Hon'ble Bombay High Courl order was dismissed vide order dated
14.09.2012. |2017[354)E.L.T. A26 (8C)] .

15. Government notes that the principle deliberated upon and approved
by the Hon'ble Bombay High Court in both of its aforesaid fudgments is that
reversal of the Cenvat credit at the time of exports tantamounts fo payment
of duty and is therefore, admissible as rebate under Rule 18 of Central
Excise Rules, 2002. It would be pertinent fo note that the Explanation in
Rule 16 of the Central Excise Rules, 2002 (at para 10 supra) and the text of
Rule 3(5) of the Cenvat Credit Rules, 2004 (at para 13 supra) are worded
almost identically. Both the rules treat the Cenvar credit allowed under the
respective rules as if they are duty paid by the manufacturer. 1t would
therefore follow that the inference drawn by the Hon’ble Bombay High Colirnt
with regard to Rule 3(5) of the Cenvai Credit Rules, 2004 would be equally
applicable to Rule 16 of the Central Excise Rules, 2002, Neadless to say, two
similarly worded provisions in the rules cannol be interpreted differently.

16. Moreover, Government also notes that one of the grounds for filing the
present Revision Application by the applicant department is that
Commissicner (Appeals), relied upon the order of the Hon'ble Bombay High
Court in the case CCE, Raigad V/s Micro Inks Ltd. and decided the issue in
the favour of respondent but the Revenue had not accepted the said order of
the ‘Hon'hle Bombay High Court in the cast of Commissioner, Central
Excise, Raigad Vs. Micro Inks Ltd. and the Special Leave Petition (Civil] filed
by the department was pending with Hon'hle Supreme Court for final
decision. However, it is ohserved that the Special Leave to Appeal (C ) No.
5159 of 2012 filed by Department against Hon'ble Bombay High Court order
in W.P. No. 2195 of 2010 had been dismissed by Honble Supreme Court
vide order dated 25.11.2013 [2017(351)E.L.T. A 180 (S.C)). It is also
reported that the Honhle Supreme Court Order dated 25.11.2013 had also
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been  accepted by the Commissioner, Central Excise, Raigad
Commissipnerate on 07.01.2014 , and 8s such, the Hon'hle Bombay High
Court's Order in CCE Raigad v/s Micro Inks Ltd.2011 (270) E.L.T, 360

(Bom.). has attained finality.

17.  In view of the above discussion, the Government does not find any
fault In the order of the Commissioner (Appeals) and, therefore, the Revision
Application is dismissed.

18. So ordered. f|

Akl A
(SEEMA ARORA) @
Principal Cormmissioner f Ex-Officio
Additional Secretary 1o Governiment of India

ORDER No.  0f/2019-CX (WZ) /ASRA/Mumbai DATED =3 g >\

To,

The Commissioner of Central Goods & Serviee Tax, Belapur,
CGO Complex, Sector 10,

C.B.D. Belapur,

Navi Mumbai -400 614.

Copy to:

L. M/s Uttam Galva Steols Lid. Pali Road Complex, Survey No, 39- 49, .
Village- Dahivali, Taluka-Khalapur, Dist- Raigad

2. The Commissioner (Apprals) of Central Goods 8 Service Tax, Raigad,
3" Floor, CGO Cornplex, Belapur, Navi Mumbai -400 614.

3. The Deputy / Assistant Commissioner (Rebate), Belapur, CGOQ

“nmplex, Sector 10, C.B.D. Belapur, Navi Mumbai -400 614
ng:'s to AS (RA), Mumbai
3. Guard file,
6. Spare Copy.

L
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