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ORDER NO.  /2019.CX (WZ /ASRA/MUMBAI DATED 29-02-2019 OF

THE GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARORA,
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO
THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CENTRAL
EXCISE ACT, 1944,

Applicant ;'  M/s. Desai Brothers Ltd. .
Qat Mo. 204 10 266,
Pune Bahgalore Highway,
A/P -~ Barole, Taluks Bhor,
District — Pune, Pin 412 205,
Maharashira

Respondent : Commissiomer, Central Excise, Pune-HI

Subject : Revision Applications filed, under section 35EE of the Central
Excise Act, 1944 against the OlA No, PUN-SVTAX-000-AFPP-D18
TO 026-16-17 dated 07/12.04.2016, OIA No. PUN-SVTAX-000-
APP-013 TO 16-16-17 dated 05.04.2016, OIA No. PUN-SVTAX-
D00-AFP-083 TO 0B4-16-17 dated 27.05.2016 & OlA No. PUN-
SVTAX-QO0-APP-140-16-17 dated 11.07.2016 passed by the
Commissioner of Service Tax(Appeals), Pune,
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ORDER

These revision applications have been filed by M/s. Desai Brothers
Ltd., Gat No. 204 to 266, Pune Bangalore Highway, A/P - Sarole,
Taluka Bhor, District — Pune, Pin 412 205, Maharashtra (hereinafter referred
to as “the applicant”) against OIA No. PUN-SVTAX-000-APP-018 TO 026-16-
17 dated 07/12,04.2016, OIA No. PUN-SVTAX-000-APP-013 TO 16-16-17
dated 05.04.2016, OIA No. PUN-SVTAX-000-APP-083 TO 084-16-17 dated
27052016 & OIA No. PUN-SVTAX-000-APP-140-16-17 dated 11.07.2016

passed by the Commissionier of Service Tax{Appeals), Pune.

2.1 The issue in brief is that the applicant is holding central excise
registration and are engaged in the manufacture of products falling under
chapter no. 09 & 20 of the First Schedule to the Central Excise Tariff Act,
1985. They had exported their excisable goods and filed ¢laims for rebate on
the central excige duty paid onh inputs/raw materinls used in the
manufacture of the said finished products under Rule 18 of the Central
Excige Rules, 2002. In the cases involved under OIA No, PUN-SVTAX-000-
APP-018 TO 026-16-17 dated 07/12.04.2016 & OIA No. PUN-SVTAX-000-
APP-013 TO 16-16-17 duted 05.04.2016, the rehate claims were sanctioned
in full after due scrutiny by the Assistant Commissioner, Centra] Excise,
Division-IV, Purandhar, Pune-IL.

2.2 During the review procecdings; the Commissioner of Central Excise,
Pune-lll on scrutiny of the shipping bills found that the applicant had
exported their products under Duty Drewhack Scheme: that these faots had
been declared by them in the corresponding export invoices; that para 9a)
of the Nutification No. 98/2013-Cus(NT) dated 14.09,2013 stipulating the
terms and conditions for availment of benefit of "Duty Drawback Scheme”
clearly restricts the benefits of Duty Drawback in a situation where rebate
has been claimed in respect of the duty paid materials used in the
manufacture of finished goods. It was found that in the instant case, the
applicant had exported goods under *Duty Drawback Scheme® and by
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claiming and obtaining rébate of dury paid on inputs they had avsiled
double benefit and therefore the original authority had erred in graating the
rebate as the drawback had already been granted to them. In the cases
involved under OIA No. PUN-SVTAX-000-APP-083 170 084-16-17 dated
27.05.2016 & OIA No. PUN-SVTAX-000-APP-140-16-17 dawed 11.07.2016,
the rebate sanctioning authority had rejected the rebate claims filed by the
applicant in their entivety on the grounds taken by the Commissioner of
Central Excise, Pune-lll in roview. The applicaat then Gled appeals before
the Commissioner{Appeals|.

3. The Commissioner{Appeals] on perusal of Para 9o} of the Notification
No. 98/2013-Cus(NT] dated 14.09.2013 fBund that it stipulsies thal ofice
the exporter avails the facility of duty drawback, they will not be ontitled @
rebate of contral excise duty paid o materials used in the manufacture or
processing of such commaodity/ peaduct under Rule 18 of the Central Excise
Rules, 2002. He averred that the espprier is entitied to either awail the
bencfit of duty dravwback or rebate of central excise duty paid on materials
used in the manufacture of processing of such commeodity/ product.
Commissioner{Appeals) opined that sinpe this was the stipulation under the
notification, e being & creature of the Central Excise Act could not triaverse
beyond what is prescribed in the novfication nnd rherefore wos bound by
the stipulation. With regard to 1the comention of the applicant that there was
na restriction in Rule 18 of the Central Excise Rules, 2002 or the
notification issued thereunder that drawback cannot be claimed once the
rebate of dwty paid on inputs is claimed by the exporter, the
CommissioneriAppeals) found that the applicant had interpreted the law
convessiently and swted that he disagreed with that contentios:. He further
obsérved that the exporter is required o expreise his option to avail the
benefit of drawback while filing the shipping bill. Afier the exporter decides
w avail the benefit of drawback, he is required to abide by the relevant
customs notification issued in this regard; viz. Notification No, 98/2013-
Cus{NT)condition 9ia)] which clearly bars claiming the benefit of drawback
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once the benefit of rebate is claimed by the exporter. The
Commissioner(Appeals] in such manner held that the rebate claims were not
admissible,

4.1 Aggrieved by the orders of the Commissioner{Appeals), the applicant
has filed revision applications against all four OIA%. In the revision
applications filed against OIA No. PUN-SVTAX-Q0D-APP.018 TO 026-16-17
dated '07/12.04.2016 & OIA No. PUN-SVTAX-000-AFP-013 - TO 16-16-17
dated 05.04.2016, the applicant contended that the Commissioner{Appeals)
had grossly erred in rejecting their arguments that the appeals filed by the
departnient were time barred and in holding that the appeals had been filed
within stipilated time, The remaining grounds were common for the revision
applications filed against all four OIA’s. The applicant firstly averred that
there was no dispute about the duty paid nature of the inputs and their use
in mantfacture of export goods or that the applicants hod contravened any
of the conditions of Rule 18 of the CER, 2002 or Notification No. 21/2004-
CE([NT) dated 06.09,2004, The contention of the Department was that they
had violated the conditions of Notification No. 98/2013-Cus{NT) dated
14.09.2013 whereas the violation of pustoms notification was not referred to
in Rule 18 of the CER, 2002 or Notification Neo. 21/2004-CE[NT) dated
06.09.2004 and therefore had no bearing on the instant case for grant of
rebate of duty paid on inputs used in the manufacture of excisable goods. It
was further stated that if it was the governments intention to deny rebate of
excise duty if duty drawback is availed, then such condition would have
been incorporated in Rule 18 or Notification No. 21/2004-CE(NT) dated
06.09.2004.

4.2 The applicant further contended that pars 9a) of the Notification No.,
98/2013-Cus(NT) dated 14.09.2013 prescribes that duty drawback is not
available to the extent of excise duty claimed as rebate, They asserted that it
ought to have been appreciated by the CammissionerfAppeals) that it was
settled law that no words can be added to the taxing statute and that the
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words used in the taxing statute are {0 be read as it is. The applicant further
submitted that they had filed shipping bills under schedule no. 2001B
wiiere the ‘B’ stopd for drawback when CENVAT facility had been availed as
per calumn (8] end {7) of the wble appended (10 the Notification No.
98/2013-Cus(NT] dated 14002013, They opined that the
Commissioner{Appeals| had grassly erred in holding that In teyms of para
9(a) of Notification No, 98/2013-Cus(NT] dated 14.09.2013, the exporier was
entitled to either avail the benefit of duty drawback or the benefit of rebate
of central excise duty paid on the materinls used in the manufacture or

processing of such commedity/product.

4.3 It was further asserted that condition 9(n) of the Notification No.
98/2013-Cus{NT) dated 14.09.2013 is applicable only to cases where duty
drawback is caimed under column [4] & (5) of the Table appended thereto
whetéas I the facts of the présent case, the applicant has claimed
drawhack wader colusmn (5) & {7) of Ahe said Table. The applicant pointed
out that the Commissionet{Appeals] failed to appreciaie that npowhere in the
said notification it was stipulsted that drawback sperified in colivmns [6) &
(7] of the Table; ie. cuistoms portion cannot be availed if input stage rebate
is claimed; that he had failed 1o note that they had availed All Industry Rate
of Duty Drawback of customs duty portion and that the rebate wan claimed
for excise duty portion only; that there was no double benelit accruing to
them. They stated that the Commissioner{Appeals] had grossly erred in
setting aside the gpplicanis contention that Rule 18 and the hotification
issued thereynder does not ¢ontain any restriction by which It is laid dewn
that drawback cannot be claimed once the rebate of duty paid on inputs is
claimed by the exporter. With regird 1o the reliance placed by the
Commissioner(Appealsl on the four orders passed by the Revisionary
Authority is concerned, it was submitted thay the facts and circumstances
in all these cases are different and hence these case lnws are not applicable,
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5.  The applicant was grantet! a personal hearing on 19.08.2019, Shri
Vishal Dongare = Assistant Manygr, EXIM, Shri Dilip B, Harischandrakar -
Sr. Manager, Indirect Tax and %1 Aamer Khan, Consultant appeared on
behalf of the applicant and sufbmitted written submissions and copy of
CBEC Cireular No. 1047 /35/2X16-CX dated 16.09.2016, Shri Rishabh
Gupta - Deputy Commissioner, Itwision-V, Pune-1l.and Shri P. K. Srivastava
- Superintendent, Range-ll, DiwidenV, Pune-1l appeared on behalf of the
Department and submitted a writ=n submission.

6.1 The applicant in their writne: submissions stated that they have been
exporting since tlie past 10 years & and clmiming the benefit of input stage
rebate and duty drawback. The puisdictional DC/AC was sanctioning their
rebate claims without any objectimms or queries, knowing the fact that they
were claiming duty drawback. Hwwever, some of these orders were reviewed
on the wrong ground that they were claiming double benefit of input stage
rebate and All Incusiry Rate of Dty Drawback. The Commissianer{Appeals)
in turn held that the rebate daims fled by the applicant were not
admissible. The applicant avertd that these orders had heen passed
overlooking the clarification given by the CBEC wide Circular No,
1047 /35/2016-CX dated 16.092016 vide pars 5 thereof stating that in
respect of exports, where CENVAT credit is not availed on inputs but input
stage rebate on excisable gnods eoept diese! is availed under rule 18 of the
CER, 2002, drawback of Customs: portion, as per rates and caps specified in
column (6) and [7) of the drawbadl schedule shall be admissible.

6.2 The applicant further statec! thar after the issue of CBEC Circular No.
1047/35/2016-CX dated 16092016, they had approached the
Commissioner of Service TaxiApgezls), Pune who had allowed the rebate
pertaining to the period post  clrewlar vide F. Noo V-2
ST{Appeals)/CE/144/2016-17/428 dated 24.10.2016 and set aside the
Otder-in-Original No. R-U7GCEX/DIV.IV/Purandhar/2016-17 dated
22.07.2016 passed by the jurisdictionzl Assistant Commissioner. Therefbre,
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they hive now claimed the bepefit of the clarification issued under the
circular which refers to the Customs{NT) notification for the year 2010 and
would therefore be applicable even for the period prior to its 1ssue sinee they
were not availing both benefits simultancously; viz, input CENVAT and duty
drawback under portion A of the potification but were actuaily cleiming
input stage relate on packing/raw material and availing All Industry Rate of
Puty Drawback under Rule 3 and 4 of the Duty Drawback Rules, 1995
under portion ‘B' of the duty drawback schedule rate specified by the
Ministry of Finance. They also submitted copies of the CBEC Circular No.
1047 /35/2016-CX dated 16.02.2016, OIA issued vide F. No, V-2
ST{Appeais)/CE/ 144/2016-17 /2438 dated 24.10.2016 holding their rebate
claim atdmissible and sanctioned arder No, R-
226 { CEX /Div IV Purandharj2016-17 dated 05.01.2017 passed by the
Assistant Commissioner, Central Exase, Division-1V, Purandhar Divisien. In
view af these subwissions, the applicants prayed thar the OlA's passed by
the Commissianer of Service Tax(Appeals) may be sey aside,

7-  The Deputy Commissianer il his written submissions stated that the
appeals which the applicant had alleged were timebarred had been Hled
within ume. He further opined that the meaning of the term *Drawback” has
been defined in Rule 2{a) of the Customs, Central Excige Dutics and Service
Tax Drawback Rules, 1995 as per whith ‘Drawback’ in telation o any goods
manufactured il Indis, and exported, means the rebate of duty chargeable
en dny impotted materials or excigkable materinls tsed in the manufacture of
such products. He further cited Rule 12(1){alfii) of the Customs, Central
Excise Duties and Service Tax Drawback Rules, 1995 and opined that as the
applicant had themselves accepted that they have availed the benefit of
drawback of customs duty, the benefit of rebate claimed by them amounts
to cdouble benefit and is illegal and has been rightly rejected by the
Commissioner{Appeals|. Attention was also drawn o the changes effected in
Fprm ARE-2 by Notification No. 21 /2004-CE[NT) dated 06.09.2004 whereby
the exporter is required to declure that they shall not claim drawback.
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8.1 Government has carefully gone through the relevant case records
available in case files, dral & written submissions and perused the
impugned Order-in-Original and Order-in-Appeal.

8.2 It is observed that besides the main issue there is a ground in the
application which states thut the appeals filed by the applicant before the
Commissioner(Appeals] were time borred. However, this issue has been
examined by the Commissiorier{Appeals) and he has satisfied himsell that
the appeals were within time. Since this issue regarding the statutery period
for filing appeal has been looked into by the concemed authority,
Government finds no reason to interfere.

8.3 The main issue involved in these revision applications is whether the
rebate claimed by the applicant in respeet'of duty paid on inputs used in the
manuficture of goods exported under Rule 18 of the CER, 2002 read with
Natification: No. 41/2001-CE{NT] dated 26.06.2001 would be admissibile
since they have exported the goods under duty drawback scheme and
whether sanction of such rebate amounts to double benefit to the ¢laimant
as duty drawback is already claimed by them under “Duty Drawback
Scheme”.

9.1 In their defénce, the applicant has submitted thst they have not
contravenad any of the conditions of Rule 18 of the CER, 2002 or
Notification No. 21/2004-CE(NT) dated 6.09.2004. They have also pointed
out that para 9(a) of the Notification No. 98/2013-Cus(NT) dated 14.09.2013
prescribes that if rebate of excise duty is claimed, duty drawback will not be
available 1o the extent of cxcise duty. Consistent with this assertion, the
applicart has claimed drawback at the rates specified under category B’ of
the Teble appended to Notification No. 98/2013-Cus(NT) dated 14.09.2013.

9.2 QCovernment observes that the notifications which have been issued
from time to time to notify the All Industry Rates of Drawback and likewise
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Notification No. 98/2013-Cus(NT) dated 14092013 in condition [6)
cantains a detailed exposition on what the terms “Drawback when CENVAT
facility has not been availed” and “Drawback when CENVAT facility has been
avsiled” sipnily. The term “Drawback when CENVAT facility has not been
availed" refers 1o the rate of total drawback(customs, central excise and
strvice lax component put togethor] whereas the term “Drawback when
CENVAT facility has been availod™ refers o the rate of drawback allowalble
under the customs component. The inference that can be drawn therefrom
is that the rate of drawback under the citegory ‘B’ viz. Drawback when
CENVAT facility has beén availed entirely pertains to the customs
component. The CBEC Circular No, 35/2010-Cus., dated 17.09.2010 had
clarified that the customs componeéiit of AIR drawback shall be available
even if the rebate of central excise duly paid on raw material used in the
manufocture of export goeds hus been taken in terms of Rule 18 of the CER,
2002.

.3 As pointed out by the applicant, the issue has been further clarified by
the issue of CBEC Cirgular No. 1047/35/2016-CX dated 16.09.2016, The
relevant portion of the said circular is reproduced.

*3. Accordingly, it is clarified that ;-

fil  Where in respect of exports, CENVAT credit is not availed on mputs
but input stage rebate on excisable goods except diesel is availed under
rule 18 of the Central Excise Rules, 2002, drawback of Customs
portion, as per rates and caps specified in column B) and (7] of the
drawback schedule shall be admissible”

After considering the contents of the clarification issued by the Board and
the fact that the duty drawback hag been claimed by the applicant under
category 'B’ at the rates and caps mentioned and these as per the condition
{6) pertain to the customs component, such drawback would be admissilie
even where the applicant has already claimed rebste of duty paid on
materials, The applicant has filed shipping bills under the Schedule No.
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“2001B" where the B’ stands for deawback when CENVAT facility has been
availed as per column [6) & (7] of the Table appended to the notification.

10.  In view of the above discussions and findings, Government holds that
the rebate claims would be admissible in the cases involved under OIA No.
PUN-SVTAX-000-APP-018 TO 026-16-17 dated 07/12.04.2016 & OIA No
PUN-SVTAX-000-AFP-013 TO 16-16-17 dated 05.04.2016 passed by the
Commissioner of Service TaxfAppeals), Pune. However, in the rebate claims
involved under the OIA No. PUN-SVTAX-000-APP-083 TO 084-16-17 dated
27.05.2016 & OIA No. PUN-SVTAX-000-APP-140-16-17 dated 11.07.2016
passed by the Commmissioner of Service TaxiAppeals), Pune, the Assistant
Commissioner, Cenirdl Excise, Division-IV, Purandhar had withbut
examining the rebate claims on merits for admissibility rejecled the rebate
wlaims on the ground that the applicant had filed shipping bills under Duty
Drawhack Scheme and was therefore claiming double benefit. Thercfore, the
rebute clisims involved under the OIA No. PUN-SVTAX-000-APP-083 TO 084-
16-17 dated 27.05.2016 & OIA No. PUN-SVTAX-000-APP-140-16-17 dated
11.07.2016 passed by the Commissioner of Service Tax|Appeals], Pune are
required to be remanded back 1o the rebate sanctioning suthority for
necessary action.

11. Government therefore sets aside OJA No. PUN-SVTAX-000-APP-018 TO
026-16-17 dated 07/12.04.2016, OIA No. PUN-SVTAX-00C-APP-013 TO 16-
16-17 dated 05.04.2016; OIA No. PUN-SVTAX-000-APP-083 TO 084-16-17
dated 27.05.2016 & OJA Ng PUN-SVTAX-000-APP-140-16-17 dated
11.07.2016 passed by the Commiissioner of Service Tax(Appeals), Pune, The
rebate claims would be admissible in the cases invalved under OIA No. PUN-
SVTAX:D00-APP-018 TO 026-16-17 dated 07/12.04.2016 & OIA No. PUN-
SVTAX-000-AFP-013 TO 16-16-17 dated 05.04.2016 passed by the
Commissioner of Service Tax{Appeals], Pune. The rebate claims involved
under the OIA No. PUN-SVTAX-000-APP-083 TO 084-16-17 dated
27052016 & OIA No. PUN-SVTAX-000-APP-140-16-17 dated 11.07.2016
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passed by the Commissioner of Service Tax{Appeals), Pune are remanded
back to the rebate sanctioning authority for fresh decision on merits and in
terms of Boprd Circular No. 1047/35/2016-CX dated 16.09.2016 within 8
weeks from the date of receipt of this order after giving proper opportunity to
the applicant. All four revision applications are disposed off in the above
terms,

12, Bo ordered. \ ‘}\\Q‘

|8 ARORA |
Prinecipal Commissigner & Ex-Qfficio
Additional Secretary to Government of India

oL~
ORDER No.  /2019-CX (WZ) /ASRA/Mumbai DATED 29 08 2019,

To,
M/ s. Desal Brothers Lid.

Gat No. 204 to 266,

Pune Bangalore Highway,
A/P - Sazole, Taluka Bhar,
District - Pune, Pin 412 205,
Maharashtra
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1. The Commissinner af GST & CX, Pune-Hl Commissionerate.
2. The Commissibner of GST & CX, (Appeals), Pune.
3. 5r. P.S. to AS (RA), Mumbai
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