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\B..01.2021 OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHARVAN 

KUMAR, PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL 

SECRETARY TO: THE GOVERNMENT OF INDIA, UNDER SECTION 356 OF 

THE CENTRAI. EXCISE ACT, 1994. 

Subject. : Revision Application filed, under Section 12900 of the Customs 

a] Act, 1962 against the Order-in-Appeal No. IND/CEX/25/2011 

- dated 21.01.2011 passed by the Commissiuner (Apprals), 

Customs, Centra! Excise & Service Tax, Indore 

Applicant :M/s Cummins Technologies India Ltd 

Respondent : Commissioner of Central Excisc, Indore
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ORDER 

This Revision Appheation is filed by M/s Cummins Technologies India 

Ld), Industrial Area No. 2, A.R. Read, Dewas, M-P. 455 001 (hereinafter 

referred to aa “the Applicint’| against the Order-in-Appeal Na. 

IND/CEX/25/2011 dated 21.01.20)! passed by the Commissioner 

{Appeals}, Customs, Central Excise & Service Tax; Indore. 

2, ‘The issue ih brie/is that (he Applicant, is engaged in the manyiacture 

af Shaft and Wheel for Turbe Cherger and is availing Benefit of Grawhack 

scheme.‘The Applicant had Sled-an appliicetion for fixation of brand rate of 

drawback on Shalt and Wheel which was exported under three Shipping 

Bills Nes. 6510299 dated 25.09.2007, 6513995 dated 01.10.2007 and 

6551565 dated 01.11.2007 vide their letter dated 29.11.2007 for the fixed 

quantity of export goods: The application was received in the Office of the 

Commissionct, Customs, Central Excise, Indore on 30,11,2007 but without 

the DISK T, 1, 1 statements, DUK working sheet and copies of Wills’ of Entry. 

Later on the Applicant filed revised application with request for condonation 

of delay which was received om 11.01.2008. This date was treated as the 

date of filing the claim. The Joint Commissioner vide letter C.No. 

Vill(Cus}25-47 /UR/'//2407 dated 23.01.2009 rejected the application in 

respect of Shipping Bills Nos. 65170299 dared 28.09.2007 and 6513995 

dated 01.10.2007 of as time harred as per Rule 6(1)(4) of Customs & Central 

Fixcise Duties Drawhack Rules ,1995 read with CAREC Cucular No. 14- 

Cus/2003 datcd 06.03.2003 and ailaowod Drawback on the Shipping Pill No. 

#351565 dated 1.4 |.2007 

3. The Applicant then vide their letter dated 01.04.2009 requested the 

Commissioner to reconsider ther applications for fixation of brand rare of 

expoited pretuet ence o Show Cuuse Notlee dated (107.2009 wus |saued 

proposing therein why their application dated 0}.04.2009 should not ‘be 

rejected. The Arjudicating Authority, Addi. Commissioner, Customs & 

Central Excise, Indore vide Orier-in-Onginal No: 06/ ADC/ CUSTOMS/
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IND/ 09-10. dated 06.02.2010 allowed their applicution in reapett of 

Shipping Bills Nos, 6510299 dated 28.09.2007 and 6515995 dated 

01.10.2007 and the brand rate of Rs. 149.60 was fixed, 

3, The Commissioner of Customs & Central Excise, Indure reviewed the 

impugned Order-in-Original dated 08.02.2010 and the Nepertment filed 

appeal before the Commissioner (Ampeals}, Customs, Central txeciat & 

Service Tax, Indore uri the following grounds : 

(i) The Application dated 29.11.2007 in respect of the three 

Shipping Pills Nos, 63).029¢ dated 28.09.2007, 65139495 dated 

01.10.2007 snd 6391565 dated 01.11.2007 wns already 

disposed vide the Joint Commissioner vide letter C.No. 

Vill(Cus}25-47/ R/T /2407 dated 23.01.2009. 

(ii) Onee the application for fixation had been disposed off by the 

adjudicatirig authority, it was fot proper and legal to have 

subsequently issued SCN dated 01.07-2009 for recansideralion 

of his own order dated 25.01.2009 and allowing drawback on 

the two Shipping Ailis Nus. 6510299 dated 24.09.2007 und 

6513995 dated 01.10.2007 vide impugned Order-in-Appeal 

dated 08.02.2010. 

The Commissioner (Appeals|, Indore vide Order-in-Apneul No, 

IND/CIEX/25/2011 dated 21.01.2011 allowed the departmental appeal and 

set aside the Order-in-Original dated 08.02.2010. 

4 Agerioved, the Applicant Oled the currant Revision Application belore 

the Government of India on the following grounds : 

li) The Applicant had filed the Applicution within time. They had filled 

the application for fixation of Grand Rat of Drawhack on 24.10.2007 

im ihe Division Uijain of Central ‘excise, !Hlowever they had not 

submitted same af the statutory statement such us MARK-L. 11, 1A, IIL, 

IA, copies of Fill of Entries along with their applicatinin, These 

documents had been submitted in the office of the Commissioner, 

Custams & Central Excise an 16.01.2008 and this date was treated as
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the date of filling the claim which was net correct The Adal, 

Commissioner Had erred in rejecting their application considering the 

date of application filed as 18.01.2008, The Applicant submitted that 

the filing of ihe documenis with the wrong office was merely a 

technical default. They showld not heave been penalized for this 

default, 

They were under the genuine belief that the application was required 

to be filed with the Division Office, Ujain. They should be given the 

benefit of Rule 17 which empowered them for relaxation of rules for 

reasons of default beyond the control of the Applicant. 

lt is a settled legal position that zefund/rebate should not be 

disallowed.on procedural/ techrical grounds. The Addl Commissioner 

had overlogked (he decision dl the Hon, Bombay High Court im the 

case af Phil Corporation trad. Vs UOl (2004 (168) ELT 24 Bom! , 

wherein it was categornenlly held that the rules are thereto protect the 

interest of the mantileciurers and export and mercly on lechnical/ 

prodéedural iafee of the purt of the campiny, it should not be 

pena lice, : 

The Applicant prayed that the impugned Order-in-Appeal dated 

21.01.2011 be set aside and Lhe Applicant’s application for fixation of 

sptclal brand rute of drawhack under Rule 7 of the Drawback Rules, 

1995 be granted. 

The Assistant Commissioner vide V.No. I|pen)19-24/Cus/T/17-18 

dated 16.11 2017 Gled the following crass-abjection submissions before the 

rewisunacy sutharity ; 

(i), 

(ii) 

The Applicant had filed apptcatien with relevant documents for 

fixation of brand rate in che-offiee of Ube Commissioner, Central Excise 

Hars, Indore on 16.01.2008 in respect of the Lhree shipping bills, 

The Commtissioner(Appeals) vide Order-in-Appeal dated 20.01.2011 

had stt aside the Order-in-Original on the grounds that it was not 

proper and legsl to subsequently allow drawback on the two Shipping
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bills which had already beer rejected by the Addl. Commissioner on 

23.01.2009 as Hme barred. According to Rule 4(1).of DRBK Rules, an 

application of drawback has to be filed within 60 days: from the 

relevant date or further 30 days, if ihe Commissioner is satisfied that 

the exporter Was prevented by the sufficient cause from filing the 

application. Similarly, Para 3{diiviii} of CREC Circular Ne: 14/2003- 

‘Cus dated 06.03.2003 also specified the tite limit for fling ihe brand 

Fate application Which may be filed within period of 60 days from the 

LET export date of the first shipping bill’ an delay upto 30 days may he 

condones on receipt of the export’s application in this regarti. Hence, 

in the Applicant's case, they are entitled t get drawback on only one 

shippirig Gill ie. Shipping Lill No. 6551565 dated 01.11.2007 and noi 

on Shipping Wills Nos. 6510299 dated 28.09.2007 and 6513995 dated 

01.10.2007 which are time: barred. 

The Applicant delayed filing the Revision Applicalion, details of which 

isas given below: 

[OIA No. &dt | Dt OIA retd | RA No. & date filed | Date RA & | No, of days be Hy hig 
SI, i / COM reed | delay 
fio. Applicant 

i IND /GEX/25/2011 | 28.05.2014 S7a/37/ENP0M-RA | 05.08.2014 5040 

dt 21.01.2011 | 0S.08.2014 =130 

The Applicant filed the Revision Application along with the Miscellancious 

Application for Condonation of Delay (herein after os ‘CON, 

7. A personal hearing in the case wes fixed om 29.05.2018, 15.10.2019 

and 22.01.2020. The Applicant vide their letter dated 0Y.01,2020 requested 

lo dispose the case on the basis of submissions made in their revision 

application, ax it would be difficult for their representutive to attend the 

personal hearing. 

ia
t 
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8 Government has carefully gone through the relevant ease records 

rvalluble in cusxe files, Oral f& written submissions and perused the 

impugned Orders-in-Original and) Order-in-Appeal. 

9 Government first proceeds to dideuss the issue of delay in filing the 

revision appheatign. The Applicant submitted that they came to know ef the 

Order-im- Appeal dated 21.01.2011 at the ume of perscnal hearing granted 

by Additional Commissioner on 02.01.2014. They then filed a letter 

dated|7.02.2014 and 12.08.2014 hefore the ‘CommissianerAppeals| 

requesting for issuing duplicate certified copy of the Order-in-Appeal. The 

Applicunt-wes communicated of thie Order-in-Appeal on 28.03.2014. [lence 

they could not file (he fewlsn application within the preseribed time limit 

and prayed for condanalion of the delay. As per provisions af Section 3SEF 

of Central Excise Act, 1944 the rewston application can be filed within 3 

months of communication of Order-in-Appeal and delay up to another 3 

moriths cin de condondd provided there are justified reasons for such delay. 

Hence, Governmint, in exercise of pawer under Section JSF of Central 

Exeise Act, 1944 condones ihe said delay and takes up revision application 

fur decision on merit. 

a. ©n peruse! of the record, it is observed that the Applicant had filed a 

an application dated 29.11.2007 for fixation of brand rate of drawback on 

Shafi and Wheel which was exported under three Shipping Fills Nos. 

65/0299 dated 28.09-2007, 6513995 dated 04.10.2007 and 6551565 dated 

O11 2007. The application wes received in the Office of the Commissioner, 

Customs, Central Excise, Indore on 30.11.2007 but without the DRK |, Ul, 

il] statements, DI4K working sheet and copies of Lillis of tntny. Later on the 

Applicant filed revised mpplication with request for contionatian of delay 

which was received on 11,017.2008. The Join Comrisnoaner vide letler C.No- 

VINN{Cus)25-47/RR/T/2407 daicd 23.01.2009 rejected the application in 

respect of Shipping Wills Nos, 6510299 dated 28.09.2007 and 6513995 

dated 01.10.2007 of as ume barred. as per Rule 6f1)fa) of Customs & Ceniral 

Exese Doties Drawbeck Mules, 1995 read with CUIEC Circular No 14:
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Cus/2003 dated 06.03.2003 and allowed Drawback an the Shipping Rill No. 

6351565 dated O1.101.2007. Government finds that aggrieved with the 

Order-in-Original dated 23.01.2009, ihe Applicant should have filed an 

appeal with Commissioner|Appeals) Instead they wrote a jfelier to the 

origina] adjudicating authority which is not proper and legal! 

se From the plain roading of the provisions af Section 35 of the Central 

Excise Act. itis clear that an appeal should be fled within sixty days from 

the date of communication of the decision or order that is sought to be 

challenged. llowever, in view of thé proviso thereto, the Commissioner 

(Appeals) is empowered to allow the appeal to be presented within a further 

period of thirty days if he is satisfied thet the appellant was prevented by 

‘sufficient cause from presenting the appeal within the period of sixty days, 

Thus, the Commissioner (Appeals) is empowered tp extend the period for 

filing an appeal fora further penod of thirty days and no more, 

16, Government notes that insicad of filing appeal with the Commissioner 

(Appeals) against Order dated 23.01.2009, they made a request to Assistant 

Commissiuner. Based on the Applicant request teller dated 01.04.2009, the 

Applicant was issued Show Cause Nolice dnied 01.07 2009 and subsequent 

Order-in-Onginal dated 08.02.2010 was issued whith are not proper and 

Icgal. Government finds that the case/ issue of Order-in-Original dated 

23.01.2009 is Res-Judicata and final 

1]. As in the instant case no apptal had beon filed with the 

Commissioner|Appeals) jy the Applicant after more than 90 days of receipt 

of the Order-in-Onginal dated 23.01.2009, the Government holds that the 

Commissianer (Appeals| hos rightly upheld the departmerial appeal on the 

gtound that the SCN dated OF.07.2009 und Order-in-Original dated 

08.02.2010 were without any propriety and deserve to be quashed, 

2 In view af position explained above, Goverritnent finds ihal the 

impugned Order-in-Appea) No. IND/CEX/ 25/201) daled 21.01.20) 1) passed 

by the Commissioner (Appeals), (Customs, Centrat Excise & Service Tax, 

Indore as legal and proper. 
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