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ORDER

This Revision Applicavon is filed by M/s Cumumins Technologies Indis
L., Imgdustrial Area No. 2, A.B. Read, Newss, M.P. 455 001 [hereinafter
referred o as “the Applicanr™] apaihst  the Order-in-Appeal No.
IRD/CEX/25/20)) cuoted 21012011 passed by the Commissioner
(Appcals), Customs, Central Excise & Service Tax; Indorc.

2. The issue ih briellis thal the Applicant, is engaged in the manufacture
of Shaft and Wheel for Turbe Cherger and is availing Uenefit of Drawback
scheme. The Applicant had filed -an applicetion for fixation of brand rate of
drawbitck on Shall and Wheel which was exported under three Shipping
Bills Nos. 6510299 dated 28092007, §513995 dated 01.10.2007 and
6551565 dated 01.11.2007 vide their letter dated 29.11.2007 for the fixed
quantity of export goods. The application was received in the Office of the
Commissionct, Customs, Cenlral Fxcise, Indare on 30,11,2007 but withoy!
the DK T, 11, 11 statements, PUK working sheet und copies of Yills'of Entry.
Later on the Applicant filed revised application with request for condonation
of delay which was received on 11,01.2008. This date was trealed as the
date of filing the claim. The Joint Commissioner wvide letter C.No.
VIHCus)25-47 UK/ /2407 dated 23.01.2009 rejected the application in
respect of Shipping Bills Nos. 6510498 dared 28,09.2007 and 6513995
dated 01.10.2007 of as time harred 45 per Rule 6(])(4) of Customs B Central
Fxcise Nuties Drawback Rules 1995 read with CBEC Cucular No. 14-
Cus/2003 dated 06.03.2003 and allowod Tirawback on the Shipping Bill No.
H3IS1F63 dated G111 1.2007

3. The Applicant then vide their letter dated 01.04.2009 requested the
Commissioner to reconsider thewr applications for fixaton of brand rate of
sxpofted product |ende o Show Cudse Notlee dated (11.07.2009 wis |ssued
propoxing thereln why their applleatidn disted 01.04.2009 ﬁhpul_ﬁ nat be
rejected. The Adjudicating Authority, Addi. Commissioner, Customs &
Central Excise, Indore wide Order-in Onginal No. 06/ ADC/ CUSTOMS/
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INTY/ 09-10 dated 08.02.2010 allowed their n'l'pplit.ut.lbn in respett of
Shipping Bills Nos. 6510299 datsd 28.09.2007 and 6513995 dated
01.10.2007 and the brand rete of Ks. 149.60 was lixed.

3, The Commissioner of Customs & Central Fxvise, Indure réviewed the
impugned COrder-in-Original dated 08.02:2010 and the NDepariment filed
appeal before the Commissioner (Aapeals), Customs, Central Lxecise &
Bervite Tax, [ndare on the following grodnds

{il  The Applicaiion dated 29.11.2007 in respect of the three
Shipping Bills Nos. 631029% dated 28.00.2007, 6513045 duted
01.10.2007 and 63515656 dated 01.11.2007 wus already
disposed vide the Joinl Commissioner vide leiter C.No.
VI{Cus25-47/ BIR/T/ 2407 dated 23.01.2000.

{ii) Once the application for fixaton hod been disposed ofl by the
adjudicaurig authority, it was rot proper and legal to have
subsequently issucd SCN dated 01.07.2009 for reconsiderplion
of his own order dated 23.01.2009 ond allowing drawback on
the two Shipping Rills Nus, H510299 dated 28.0% 2007 and
6513995 dated 01.10.2007  vide impugned Urder-in-Apptal
dated 08.02.2010.

The Commissionsr (Appeals], Indore wvide Order-in-Appenl Na,
INL/CEX/25/2011 dated 21.011.2011 allowed the deparimental appeal and
set aside the Order-in-Original dated 08.02.2010.

4 Aggrieved, the Applicant fled the current Revision Application belore

the Government of India on the following grounds |

lii, ~The Applicant had filed the Applicution within time. They had filled
the application for fixaton of Urand Rew of Drawback on 24.10.2007
in the Division Uljain of Ceniral Lxgise. !lowever they had not
submitted some of the statutory statement such as DBK-L 0 1A, L
HIA, copies of Bill of Entries along with their appheatinn. Thess
documents had been fubmitted in the offfice of the Cemmissionor,
Custams & Central Excise an 18.01 2008 and this date was treated as
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the date of filling the clhum which was not correser The Addl
Commissioner Had erred 10 rejecting their application considering the
datec of application filed as 18.01.2008, The Applicant submitted that
the filing of the documenis with the wrong office was merely a
trchinieal default. They should not heve been penalized for this
default,

They were undcor the genuineg belief that the application was required
to be filed with the Division Office, Ujain They should be given the
benefit of Rule 17 which empowered them for relaxalion ol rules for
reasons of default bevond the control of the Applicant.

It s a senlod legnl position that refund/rebate should not be
disallowed on procedural/ techrical grounds. The Addl. Commissroncr
had overlooked \he degision dl the Hon, Bombay High Court in Lthe
case of 'hil Corporation Lid. Vi UQL (2004 (168) ELT 24 Lom| ,
wherein it was categnnenlly beld that the rules are there to protect Lhe
irterest sl the mantifaciurers and cxport and mercly on lechnical/
procedural lapse on the purt of the compitty, it should ol be
prenidlized. .

The Applicant prayed thal the impugned Order-in-Appeal dated
21.01.2011 be sel aside and Lhe Applicant’s application for fixation of
special brand rute of drawhack under Rule 7 of the Drawback Rules.

1995 be granted.

The Assistant Commissioner vide V.No. [|gen)19-24/Cus/T/17-18

dated 16 11,2017 fGled thie llowing cross-abjcction submissions belore the

revisanary autherdy ;

fi)

f1i]

The Applicant had fil=d application with relevant documents for
fxation of brand rawe 1 the nifTice al 1the Commissioner, Central Excise

Hgrs, Indore on 15.01.2008 in respect of the Lhree shippmg bills,

The Commissionor(Appeals) vide Order-in-Appeal dated 20,01.2011
had st aside the Order-in-Original on the grounds that it was notl
praper and legil o subsequently allow drawback on the two Shipping
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bills which had already been rejected by the Addl. Commissioner on
23.01.2009 as Hme barred According to Rule &(1) of DBK Rules, an
application of drawback has to be filed within 60 days from the
relevant date or further 30 days, if the Commissioner is satislicd that
the exporter was prevented by the sufficient cause from filing the
application. Similarly, Para 3{diiviii] of CBEC Circular Ne. i4/2003-
Cus daied 06.03.2003 also specified the time limi for filing the brand
rate application which may be filed within period of 60 days from the
LET export date of the first shipping bill an delay upto 30 days may be
condones on receipt of the export’s upplication in this regard. Hence,
i the Applicant’s case, they are entitled to get drawback on arily one
shippirig Bill i.e. Shipping Uill No, 6551565 dated 01.11,2007 and' nol
on Shipping Uills Nos. 6510299 dated 28.09.2007 and 65313995 dated
01.10.2007 which are tme barred.

The Applicant delaved (iling the Revision Application. details of which

i% as given below:

| 1A No & dt | DUOMreed | RA No. & datefied [ Date RAS | No, of duys
b i ehig

sl 1 {20 recd | delay

No Applicant '

i INDFCEX/25/2011 | 28.03. 2014 373/IFDEN/Z0149-RA | O5.08.2018 Gl+40
dr 21012011 | 0% 08,2014 =130

The Applicant filed the Revision Application along with the Miscellansious
Application {or Condonation of Delay [heremn after as 1COD),

7.

A personal hearineg o the case was fixed on 29.05.2018, 15.10.2019

and 22.01.2020. The Applicant vide their letter dated 02.01,2020 requested
lo dispose the case on the basis of submissions made in their revision
application, as it would be difficult for their representutive to attend the
personal hearing.

=T
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| Government has carefully gone throughk the relevant case records
pvailuble in cume files, oral K& written submissions and perused the
impugned Orders-in-Original and Order-in-Appeal.

g Covernment lirst proceeds 1o dideuss the ssbe of delay in filing the
revision spplication. The Applicant submitted that they came to know of the
Order-inAppeal dated 21012071 av rhe ume of personsl hearing granted
by Additipnul Commissioner on 02.01.2014. They then filed a letter
dated|7.02.2019 und 120320014 hefore the Commissivner{iAppeals)
requesting for issuing duplicate certified copy of the Order-in-Appeal. The
Applicint wis communicated of the Order in-Appesl vn 28.03.2014. [lence
they eould not file (he fevision application within the prescribed tme hmit
and prayed for condanalion of the delay. As por provisions of Scction 35FEF
of Central Excise Act, 1944 the rmwision application can be filed within 3
months of communication of Order-in-Appeal and delay up to anather 3
muriths cin be condoned provided thers are justified ressans for such delay.
Hence, Governmgnt, in exereise of pawer under Scction ISEE of Ceniral
Excise Act, 1944 condones the said delay and wkes up revision application

lur decision on merit.

8. On perusal of the records, f s pbserved that the Applicant had filed a
an application dated 29.11.2007 [or fixalior ol brand rate of drawhack on
Shafi and Wheel which was exported under thrée Shipping Rills Nos
6510299 dated 28.09-2007, 6513985 dated 04 10.2007 and 6551565 dated
01.11.2007. The application was received in the Office of the Commissioner,
Customs, Cenlral Exgise, Indore on 30.11.2007 butl without the DBK |, I,
] statements, DK working shest and copies of Bills of Y¥niny. Later on the
Applicant filed revised ppplication with reguest for condemation of deluy
which wis received on 11,01.2008. The Jownl Comtiissianer vide letler C.No.
VIIT[Cus)25-37BR/T/2407 daled 23.01.2009 rejected the application in
resprct of SHipping Bills Nos. 6510299 dated 28.09.2007 and 6513995
dawed 01,10.2007 of as ume barrud as per Rale 6i11fa) of Customs & Ceniral
Exvise Duties Drawbnck Bules, 19485 read with CBEC Circular No. 14-
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Cus/2003 dated 06.03.2003 and allowed Drawback on the Shipping Rill No.
(351565 dated 01.11.2007. Government finds thet aggrieved with the
Order-in>Original dawed 23.01.2009, the Applicanl should have fled an
appeal with Commissioner{Appeals) instead they wrote a jeier to the
original adjudicating authority which is not proper and legal

6. From the plain roading of the provisions al Seetion 35 ol the Central
Fxcise Act, it 1s clear that an appeal should be fled within sixty days from
the date of communication bf the decision or order that is sought to be
challenged. llowever, in view of the provise thereto, the Commissioner
(Appeals| is empowered o allow the appeal to be presented within a further
period of thirty davs if he 15 satisfied thut the appellant was prevented by
suflicient cause [rom presenting the appeal within the period of sixty days,
Thus, the Cemmissioner (Appeals) is empowered 10 extend the period for
filing an appeal for a further period of thirty days and no more,

16, Government notes that inslead of filing appeal with the Cammissioner
(Appeals) against Order datad 23.01.2009, they made a request to Assistant
Commissioner. Based on the Applicant reqiest leller dated 01.04.2009, the
Applicant was issued Show Cause Nolice dnied 01.07 2009 and subsequent
Order-in-Qriginal dated 08.02.2010 was issued which are not proper and
legul. Government finds that the case/ lssue of Order-in-Original dated
23.01.2009 is Res-Judicata and final

I1. As in the instant ¢ase no apptal had beon [filed with the
Commissioner{Appeals! by the Applicant after more than 90 days of receipt
of the Order-in-Orignal dated 23.01.2005%, the Government holds that the
Commissianer [Appeals| has nighily upheld the departmertal appenl on the
ground that the SCN dated 01.07.2009 und Order-in-Original dated
08.02.2010 were withoul any prapriely and drserve o be quashed,

12 In view al position explained above, Govertment finds (hal the
impugned Crder-in-Appeal No. IND/CLEX/25/2011 daled 21.01.201 ) passed
by the Commissioner [Appeals), Customs, Centrai Fxcise & Service Tax,
Indore as legal and proper.
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