
F. No. 380/52/DBK/11-RA 

REGISTERED SPEED POST 

GOVERNMENT OF INDIA 
MINISTRY OF FINANCE 

DEPARTMENT OF REVENUE 

Office of the Principal Commissioner RA and 
Ex-Officio Additional Secretary to the Government of!ndia 

8th Floor, World Trade Centre, Cuffe Parade, 
Mumbai- 400 005 

F. No. 380/52/DBK/11-RA/rJf- Date oflssue:- Ot 'fl I• <u>!.UJ 

ORDER NO. (<'J~ /202IJ -CX(WZ)/ASRA/MUMBAI DATED03<0(. · '.2a:I.D 
OF THE GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARORA, 
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 
THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CCENTRAL 
EXCISE ACT, I 944. 

Sl. Revision Applicant Respondent 
No. Application No. 
I 380/52/DBK /II- Commissioner of Mfs Bhalaria Metal Craft 

RA Central Excise & Pvt. Ltd., Bhayander, 
Customs, Surat-1 Thane 

Subject: Revision applications filed under Section 35EE of the Central Excise 
Act, 1944, against the Order in Appeal No. RKA/282/SRT-1/2011 dated 
12.09.2011 passed by the Commissioner of Central Excise (Appeals], Surat. 

Page 1 of9 



F. No. 380/52/DBK/11-RA 

This Revision application is filed by The Commissioner of Central Excise 

& Customs, Surat-I Commissio:ner.:!.te (hereinafter referred to as the 'applicant') 

against the Orders-In-Appeal No. RKA/282/SRT-1/20 11 dated 

12.09.201 !passed by the Commissioner (Appeals), Central Excise, Surat. 

2. The Brief facts of the case are that M/ s Bhalaria Metal Craft Pvt. 

Ltd., Plot J & K, Todi Industrial Estate, Radha Swami Road, Bhayander (West), 

Thane- 411 (hereinafter referred to as "The Bhalaria DTA") are engaged in the 
- - --- - - -· 
activity of trading of stainless steel utensils and· cutlery. The Bhalaria DTA had 

made supply to M/s Bhalaria Metal Forming, a SEZ unit, Sachin (hereinafter 

referred to as "The Bhalaria -SEZ") and filed Drawback Claims under Rule 2(C) 

of Customs & Central Excise Duty Drawback Rules, 1995 for Rs. 4,79,404/­

and Rs. 7,53,618/- for DBK item No. 73 & 74 respectively, when Cenvat was 

not allowed. 

3. The Deputy Commissioner of Customs, SEZ, Sachin (Development 

Commissioner's ·Office) vide order in originals No. SSEZ/CusjDC/ 19/07-08 & 

SSEZ/Cus/DC/19/07-08 both dated 31.03.2008 rejected the claim of 

Drawback under impugned two orders m Original. The Original Authority 

. .,._ ·· observe& that:-

3.1 the procedure for grant of drawback claim is laid down under Rule 

24 of the SEZ Rules, 2006. 

3.2 He also observed that Rule 30(5) of SEZ Rules, 2006 provides that 

in case the unit does not intend to claim the entitlement of Drawback, a 

disclaimer to that effect shall be given to the DTA suppliers for claiming such 

benefits. 

3.3 In the present case, -Bha1aria-SEZ has given such disclaimer and 

hence DTA unit is required to file DBK claim. 
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Deputy Commissioner of Customs, SEZ ,Sachin, Surat. The Hon'ble CESTAT 

vide Order No. A/1296-1299/2010-WZB/AHD dated 25.08.2010 observed that 

jurisdiction of Commissioner of Central Excise (Appeals) who had passed the 

order in appeal was never the subject matter of dispute before him. As such, 

his views as to whether he has jurisdiction to pass orders or not are not 

available. 

The CESTAT, therefore, set aside the Order in Appeal and remanded 

back the matter for deciding the contested issue raised by the department. The 

Tribunal also direcfed that in case the Commissioner (Appeals) held that he 

has )urisdiction to decide the issue, he would re-decide the same, after taking 

into account the Board's Circular No. 43/2007-Cus dated 05.12.2007, replied 

upon by the department in support of their plea that in case of disclaimer by 

SEZ unit, the claim of DTA unit is required to be examined by the 

Commission'er of Central Excise having jurisdiction over the DTA unit. 

6. The Commissioner (Appeals), Central Excise & Customs, Surat-1 

vide Order in Appeal No. RKA/282/SRT-1/2011 dated 12.09.2011 observed 

that: 

• 

6.1 The Bhalaria SEZ falls within the territorial jurisdiction of 

CommisSioner- ·of Central Exeis<!--vtppeals), Surat-1. By NotifiCation No:---

83/2004-Cus(NT) dated 30.06.2004 each Commissioner of Central Excise 

(Appeals) has been extended appellate jurisdiction under the Customs Act 

within his territorial limits notified under Rule 3 of Central Excise Rules. Since 

SEZ Sachin is within territorial jurisdiction of Central Excise, Surat-1, it cannot 

be said that the Commissioner of Central Excise (Appeal), Surat-1 has no 

appellate jurisdiction over the orders passed by Deputy Commissioner of 

Customs , SEZ Sachin. 

6.2 The Commissioner (Appeals) also observed that in tbe Board's 

Circular No. 24/2003-Cus dated 01.04.2003, in para 4, it is stated that SEZ 

shall be a Customs Station under the control of Commissioner of Customs. 
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This position was reiterated in the Customs Circular 31/2003 dated 

07.04.2003. However, Circular No. 53/2005-Cus dated 29.12.2005 has 

changed the situation and in para 3 it is stated that the SEZ in places other 

than port cities shall be with the Commissioner of Central Excise, Sachin being 

non port city, SEZ Sachin falls under jurisdiction of Central Excise 

Commissionerate Surat-I. Thus as the matter stands there is no ambiguity and 

even Board's circular dated 53/2005 places SEZ Sachin under the jurisdiction 

of Commissioner of Central Excise, Surat I and consequently orders of 

Customs Authorities under Sachin SEZ are appealable to Commissioner of 

Central Excise (Appeals), Surat-1. 

6.3 The Deputy Commissioner of Customs, SEZ Sachin passed the 

Orders in original with p-reEtmble th8.t app-eal against the orders lie to 

Commissioner of Central Excise (Appeal), Surat-1. With such preamble the 

aggrieved party had no choice but to file appeal before Commissioner of Central 

Excise (Appeals), Surat-1. 

6.4 The Commissioner of Central Excise (Appeals), Surat-1 has 

appellate jurisdiction over the orders passed by Deputy Commissioner of 

Customs, SEZ Sachin in view of : 

i) Notification No. 83/2004-Cus (NT) dated 30.06.2004. 

ii) CBEC's Circular No. 53/2005-Cus dated 29.12.2005. 

·------~-iii)--The preamble of the order in origmals·f§sued-. -· 

iv) The Rule 20 of the SEZ Rules does not take away the authority of 

the Commissioner of Central Excise (Appeal), Surat-1 to entertain appeal 

against orders passed by the Deputy Commissioner of Customs, SEZ Sa chin. 

7. Further, as regards the issue as to who shall pay Drawback, the 

Commissioner (Appeal) has observed that in view of Circular No. 43/2007-Cus 

dated 05.12.2007 drawback claims in respect to of supplies made by DTA units 

to units or Developers in SEZ are not to be processed or sanctioned by the 
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Customs and Central Excise formation. The Specified Officer posted in an SEZ 

is the appropriate authority for granting drawback in respect of goods supplied 

from DTA units to Developers and units in SEZ except _where the unit or 

Developer issues a disclaimer to the DTA supplier in which case the 

Commissionerate of Central Excise f Customs & Central Excise. Thus the 

circular of the Board makes it clear that where claimant of Drawback is the 

DTA unti who supplied goods to SEZ unit, the same shall be paid by the 

Commissionerate of Central Excise f Customs & Central Excise having 

jurisdiction ov:er DTA unit. Therefore, such pay~p.ents shall lie to the 

jurisdictional Central Excise Authority. 

8. Aggrieved by the said Order in Appeal, the Commissioner of Central 

Excise & Customs, Surat-1 filed the instant revision application on the 

following grounds : 

8.1 the findings that the Commissioner, Central Excise & Customs 

(Appeals), Surat-1 has jurisdiction over the orders passed by the Deputy 

Commissioner, Customs, SEZ, Sachin, Surat is presumptive and not legally 

correct. 

8.2 The Commissioner (Appeals), Central Excise, Customs & Service 

1'ax, ·surat-1 erred in pasS1iig-order in Appeal, sinCe a:s -perNotilltation-Nn-. --

14/2002-CE (NT) dated 08.03.2002, he has no appellate jurisdiction over any 

order passed by the Deputy Commissioner of Customs SEZ Sachin, Surat 

because the impugned order is in respect of Customs matter whereas 

CCE(Appeals), Surat-1 has jurisdiction over Central Excise matters. 

9. ·A Personal Hearing was held in matter on 21.11.2017, 27.12.2018, and 

19.08.2019. Neither the applicant nor respondent attended the same. In the 

event, the revision application is taken up for decision on the basis of 

documents and evidences available on record. 

10. The Government observes that the core issue in the case is the regarding 

who shall process and pay the drawback claim to the DTA supplier in case he 
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supplies goods to the SEZ unit and Jiles the Duty Drawback claim after 

procuring disclaimer certificate from the SEZ unit. The impugned claims were 

filed by the claimant in the year 2005-2006. The same were returned by the 

Deputy Commissioner (SEZ), Sachin, Surat vide Order in Original Nos. 

SSEZICusiDCI19I07-08 & SSEZICusiDCI19I07-08 both dated 31.03.2008 

stating that he has no jurisdiction over· said DTA unit. The Government 

observes that the claims remained unprocessed for more than a decade 

pending decision on the issue related to the appellate jurisdiction of these 

orders. The Government fmds that the issue related to appellate jurisdiction is 

now insignificant in the case and any further delay in the matter would amount 

to denial of justice to the claimant. The Government, therefore, keeping aside 

all other grounds in the impugned revision,-takes up the core issue for decision----­

by virtue of powers conferred by the provisions of Section 35 EE(4) of the 

Central Excise Act, 1944. 

11. The Government holds that vide CBEC vide Circular No. 612005-Cus 

dated 03.02.2005 with operationalisation of the provisions of Chapter X-A of 

Customs Act, 1962 w.e.f. 11.05.2004, drawback is to be granted for the 

supplies made from DTA to SEZ. Further, the Deputy 1 Assistant 

Commissioner of Customs posted on deputation at the SEZ being the Dy. 1 
Asstt. Commissioner of Customs at the- Customs station of export shall be the 

authority for granting these drawback claims. However, the said provisions 

became inoperative and replaced by the SEZ Act, 2005 w.e.f. 10.02.2006. 

12. The Government notes that :-

12.1, As per the provisions of Section 26(d) of the SEZ Act, 2005, the 

Developer and entrepreneur shall be entitled to drawback on goods brought 

from DTA into an SEZ. 

12.2 Also, the Rule 30(5) of SEZ Rules, 2005 states that in case of 

procurement of goods from DTA where a Bill of Export has been filed under a 

claim of drawback the Unit or Developer shall claim the same from the 
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Specified Officer and in the case the Unit or Developer does not intend to claim 

entitlement of drawback, a disclaimer to tbis effect shall be given to the DTA 

Supplier for claiming such benefit. 

12.3 The CBEC vide Circular No. 4312007-Cus dated 05.12.2007 has 

clarified that wherever admissible, drawback claims in respect of supplies 

made by DTA units to units or Developers in sEz are not to be processed or 

sanctioned by tbe Customs and Central Excise formations. The Specified 

Officer posted in SEZ is tbe appropriate authority for granting drawback in 

respect of -goods supplied ·from DTA units to Developers and units in- SEZ 

except where the unit or developer issues a disclaimer to the DTA supplier in 

which case the Commissioner of Central Excise J Customs & Central Excise 

having jurisdiction over the DTA unit would sanction the drawback. 

13. The Government holds that in the instant case the Commissionerate of 

Central Excise f ·Customs & Central Excise having jurisdiction over the DTA 

unit is the proper authority to sanction the impugned drawback claims since 

tbe SEZ unit 1 developer has issued a disclaimer to the DTA unit. 

14. In view of above discussion, Government remands the case back to 

Deputy I Assistant Commissioner of Customs posted on deputation at tbe SEZ 
- -

for processing impugned drawback claims on merit. He will complete the 

requisite verification expeditiously and take the decision in the matter within 

six weeks of receipt of this order after following the principles of natural justice. 

15. Revision application is disposed off in above terms. 
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Principal Commissi ner & Ex-Officio 
Additional Secretary to Government of India. 
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To 

~~missioner of Central Excise & CGST, Surat-1, 
TJew Central Excise Building, Opp. Gandhi Baug, 
rohowk Plaza, Surat- 395 001. 

Copy to: 

~The Commissioner of CGST, Surat-I, New Central Excise Building, Opp. 
~Gandhi Baugh, Chowk Bazar, Surat. 

2. The Deputy Commissioner of Customs, SSEZ, Sachin, Surat. 
.3. Mjs Bhalaria Metal Craft Pvt. Ltd., 8 Mjs Bhalaria Metal Craft Pvt. Ltd., 

Plot J & K, Todi Industrial Estate, Radha Swami Road, Bhayander 
(West), Thane- 411. 

~-~ P.S. to AS (RA), Mumbai. vr ~::ard file 
6. Spare Copy. 
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