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ORDER
This revision application has been filed by Commissioner of Customs,
Chennai. (herein after referred to as the Applicant) against the order in
appeal C. CUS-I No. 101/16 dated 29.01.2016 passed by the Commissioner
of Customs {Appeals-I), Chennai.

2, Briefly stated the facts of the case are that the Respondent arrived at the
Chennai International Airport on 19.09.2014. He was intercepted as he was
going out through the green chanmel and examination of his baggage and
person resulted in the recovery of two gold bars weighing 200 grams, valued at
Rs. 4,94,000/- { Rupees Four Lakhs Ninety four thousand ]).The gold was

recovered from empty Nivea cream boxes .

3. The Original Adjudicating Authority vide Order-In-Original No.
167/2015-16 AIRPORT dated 29.06.2015 ordered confiscation of the gold bars,
but allowed redemption of the same for re-export on payment of Rs. 2,00,000/-
as redemption fine, A penalty of Rs 50,000/- was also imposed under Section
112 (a) of the Customs Act.

4. Aggrieved by the said order, the Applicant department filed an appeal
before the Commissioner (Appeals) who vide Order-In-Appeal C. CUS-I No.
101/16 dated 29.01.2016 rejected the appeal as being devoid of merits.

5. Aggrieved with the above order the Applicant department have filed this
revision application disputing the release of the gold, interalia on the grounds
that;

5.1 Both the Order in original and the order of the Commissioner
(Appeals} is neither legal nor proper as the Applicant had brought the
gold by way of concealment in his baggages and non-declaration; the
passenger failed to make a declaration as reguired under section 77 of
the Customs Act,1962; He was given the Nivea cream boxes by an
unknown person at Damam Airport to be handed over to a receiver
outside Chenna1 Airport; The retraction of his statement is an after

oughtt to escape th?\ clutches of the law; The passenger had attempted
‘r,:n/uggle the- goods by way of non declaration knowing well that he was
t "/ '

_ ;ctmg an offence %nd thus had a culpable mind to smuggle them
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into India without payment of duty; The order of the Commissioner
(Appeals} in granting redemption and re-export overlooks the fact that the
passenger had contravened the provisions of the Customs Act,19262. Non-
bonafide baggage is treated as prohibited goods as per section 11 of the
Customs Act, 1962; He has not fulfilled any conditions making him
eligible to import gold; Being ineligible, the gold brought by the Applicant
becomes prohibited; Re-export of the gold is covered vide section 80 of
the Custoras Act, 1962, and is mandated only when a true declaration is
made vide section 77 of the Customs Act, 1962. In this case the
Respondent has not made any declaration and therefore the order for re-
export is not in order; The orders of the lower authorities may have the
effect of redeeming the offending goods, not owned by the passenger nad

it will work against deterrence, hence option under section 125 should
not be extended in this case.

5.2 The Revision Applicant cited decisions in favor of their case and
prayed for setting aside the order of the Appellate authority or any such an

order as deemed fit.

6. In view of the above, the Respondent and his Advocate was called upon to
show cause as to why the order in Appeal should be annulled or modified as
deemed fit, and accordingly a personal hearing in the case was scheduled held on
24.08.2018, 12.09:2018 and 03.10.2018. However, neither the Respondent nor
his advocate replied to the Show Cause Notice or attended the said hearing. b

case 1s therefore being decided exparte on merits.

oF 773 - .iGovernment has gone through the facts of the case, the respond %t
atte-mptedlo import the gold without declaration and therefore conﬁsca : %

the same is justified and upheld.

AN fodrne n

(20 an 8 A9 If%\?;eever the: facts of the case state that there is no allegation that

Respondent had cleared the Green Channel. The gold bars were recovered from
empty nivea cream boxes and as the Appellate authority has rightly pointed out
this cannot be construed as mgemously concealed. Import of gold is restricted

not prohibited. Tl}ere 1s,no reférence;of any previous offence registered against
the respondent. *The {respondent claJm$ ownership of the gold. Under the

circumstances the absolute conﬁece}(hon of the seized gold is harsh and
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unjustified. ’.I‘h ere, are a catena of judgments which align with the view that the
discretionary powers vested with the lower authorities under section 125(1) of
the Customs Act, 1962 have to be exercised in regard to goods that are not
strictly prohibited. The Government therefore is inclined to agree with the
Order-in-Appeal in allowing the gold on redemption fine and penalty.
Government also notes that the redemption fine of Rs. 2,00,000/- ( Rupees Two
lakhs } and penalty of Rs. 50,000/~ ( Rupees Fifty thousand ) on gold weighing
200 grams, valued at Rs. 4,94,000/- ( Rupees Fc.our Lakhs Ninety four
thousand } commensurate to the offence committed so as to dissuade such acts
in future. The impugned Order in Appeal therefore is Hable to be upheld and
the impugned Revision Application is liable to be dismissed.

9. Government therefore upholds the Order in Appeal C. CUS-I No. 101/16
dated 29.01.2016 passed by the Commissioner of Customs {Appeals-I},

Chennai as being legal and proper.

10. The Revision Application is accordingly dismissed.

11. So, ordered. W

Fo iy
(ASHOK KUMAR MEHTA)
Principal Commissioner & ex-officio
Additional Secretary to Government of India

ORDER No\?>/2018-CUS (SZ) /ASRA /MumBAL DATED36.11.2018

To, '

1.  The Commissioner of Customs (Airport), Chennai.

2. Shri Mohammed Bashirulla ATTESTED
No. 1, Thankaikhan,
Maken, 15t Street, ' Goh-aFl—
Triplicane, % MU/
Chennai-600 005. g.R. HIRULRA:

Assistant Commissioner (R.A)

3. The Commissioner of Customs {Appeals-I), Chennai.
4 Sr. P.S. to AS (RA), Mumbeai.

,5:/ Guard File.

6. Spare Copy.
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