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Subject : Revision Application filed under Section 35EE of the Central Excise 

Act, 1944 agalnst Order-in-Appeal No. VAD-EXCUS-228-229-
230/2016-17 dated 15.07.2016, No. VAD-EXCUS-001-APP-
002/2016-17 dated 11.04.2016, No. VAD-EXCUS-001-APP-
253/2018-19 dated 28.08.2018 & No. VAD-EXCUS-001-APP-
489/2019-20 dated 26.12.2019 passed by the Commissioner of 
Central Excise(Appeals), Vadodara. 

ORDER 

This revision application has been filed by M Is Indian Oil Corporation 

Ltd., Gujarat Refinery, P.O. Jawaharnagar, Vadodara- 391 320(hereinafter 

referred to as "the applicant") against the Orders-in-Appeal as detailed in 

Table below passed by the Commissioner of Central Excise(Appeals), 

Vadodara. 

TABLE 

Confirmed 

Sr.No. RAFUe No. 
Order-In-Appeal Order-In-Original Demand 
No./ Date No./ Date Amount 

(Rs.) 
F. No. 195/524(1 VAD-EXCUS-228- 1/IOCL/Range-IV jDiv-

1 to III)/16-RA 229-230/2016-17 NjVDR-I/15-16 dated 
dated 15.07.2016 10.02.2016 95 638.98 

VAD-EXCUS-001-ADC-
169-2015-16 dated 
30.03.2016 17,38,015 

VAD-EXCUS-001-ADC-
170-171-2015-16 
dated 30.03.2016 20 50,702 

F. No. VAD-EXCUS-001- VAD-EXCUS-001-JTC-
2 195/469/16-RA APP-002/2016-17 050-15-16 dated 

dated 11.04.2016 29.10.2015 4,79,683 
F.No. VAD-

3 195/235/WZ/18- VAD-EXCUS-001- EXCUS/001/AC/DN-
RA APP-253/2018-19 1/DKT fiOCL/34/2017-

dated 28.08.2018 18 dated 29.03.2018 7,68,694 
F.No. VAD-

4 195/17/WZ/2020- VAD-EXCUS-001- EXCUS/001/ACJDIV-
RA APP-489/2019-20 I/VRl\./13/2019-20 

dated 26.12.2019 dated 26.08.2019 13,13 539 

2.1 The applicant is engaged in the manufacture of petroleum products 

falling under chapter 27 and 29 of the CETA, 1985. From the scrutiny of the 

ER-1 Returns filed by them, it was observed that they had cleared various 
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petroleum products viz. naphtha, LSHF(HSD), F.O. and ATF under bond(for 

export) to different locations as per the provisions of Rule 20 of the CER, 

2002 read with CBEC Circular No. 579/16/2001-CX dated 26.06.2001 & 

CBEC Circular No. 581/18/2001-CX dated 29.06.2001. It was noticed from 

the AR3As and rewarehousing certificates given by the consignees that in 

certain cases there was short receipt of various petroleum products at the 

place of rewarehousing. It was further contended that after withdrawal of 

the warehousing facilities vide Board Circular No. 796/29/2004-CX dated 

04.09.2004, duty was required to be pald on the quantity of petroleum 

products cleared from the refinery. It was also averred that in terms of 

Board Circular No. 804/ 1/2005-CX dated 04.01.2005, the assessee is 

required to pay duty on the shortages noticed on the basis of the 

rewarehoused AR3As. Likewise, in certain cases there was excess quantity 

received at the place of rewarehousing. The actual quantity cleared by them 

exceeds the permissible limit prescribed in the respective CT-2 certificates, 

hence the excess clearances were not valid duty free clearances and 

therefore the assessee is required to discharge the duty liability on such 

excess clearances at the factory/refinery end. 

2.2 The assessee had been issued SCN's for clearances of petroleum 

products namely naphtha, LSHF(HSD), F.O. and ATF made to various 

locations for exports but short received or excess received by the consignee 

at the place of rewarehousing under bond worked out on the basis of 

rewarehousing certificates(AR3As). 

2.3 The Adjudicating Authority took up the cases for adjudication. After 

discussing the issues in detail, the adjudicating authority found that the 

claim for condonation of loss of 1% shortage in warehousing at the export 

warehouses was not permissible and held that the assessee was liable to 

discharge duty liability on such shortages. He also found that the assessee 

was liable to pay duty in respect of excess quantity, cleared by them without 

making payment of duty. The adjudicating authority also held that the 

assessee was liable to pay interest on these amounts. He further found that 

the assessee had contravened the provisions of Rule 20 of the CER, 2002 
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w1th mtent to evade payment of duty as they had failed to discharge the 

duty liability on the short quantity/excess quantity at the factory/refinery 

gate and therefore they were liable to be penaiised under Rule 25[1)(d) of the 

CER, 2002. Adjudicating Authority therefore imposed a penalty upon the 

assessee under Rule 25 of the CER, 2002. The SCN's were adjudicated as 

under: 

Table 

Central Excise Interest U/s. 
Penalty U/r. confirmed U/s. llAA of Order-In-Original No./ Date 

llA(l) of CEA,1944 on 25 ofCER, 

CEA,1944 (Rs.) (Rs.) 2002 (Rs.) 

1/l~CL/Range-IV /Div-IV /VDR-
I 15-16 dated 10.02.2-16 

95,638.98 95,638.98 95,638.98 

V AD-EXCUS-00 1-ADC-169-20 15· 17,38,015 17,38,015 1,73,802 
16 dated 30.03.2016 

VAD-EXCUS-001-ADC-170-171- 20,50,702 20,50,702 2,05,070 
2015-16 dated 30.03.2016 

VAD-EXCUS-001-JTC-050-15-16 4,79,683 4,79,683 4,79,683 
dated 29.10.2015 

V AD· EXCUS /001/ AC/DIV-
I/DKT/IOCL/34/2017-18 dated 7,68,694 7,68,694 76,569 

29.03.2018 

VAD-EXCUS/001/AC/DIV-
I/VRK/13/2019-20 dated 13,13,539 13,13,539 1,31,354 

26.08.2019 

3.1 Aggrieved by the Orders-i-Original [Table in Para-1 supra) the 

applicant filed appeal before the Commissioner[Appeals). He found that 

before the provision for warehousing of non-duty paid goods was done away 

with in 2004, the provisions for export warehousing were different from 

those, for domestic warehousing. Domestic warehousing facility was covered 

under Circular No. 579/13/2001-Cx dated 26.06.2001 whereas export 

warehousing facility was covered under Circular No. 581/18/2001-Cx dated 

29.06.2001. While export warehousing facility was for duty free clearances, 

the clearance to domestic tariff area warehouse duty was to be paid. The 

point of clearance had been shifted from the factory gate to the warehouse. 

The assessment to duty of the goods at the domestic warehouse involved 

P-..44e4 
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factors such as quantity, value and end use exemptions etc. To address the 

situation, provision of transit loss/storage loss was made as during the 

assessment of the goods which were to be cleared but not available due to 

loss in transit or storage. However, in the case of goods warehoused for 

export, the goods were exempted and assessed accordingly at the factory 

gate itself. There was no provision for assessment or reassessment at the 

export warehouse. Hence, the provision of 1% transit or storage loss 

provided for domestic warehousing had no role in export warehousing. 

3.2 Commissioner(Appeals) found that the intent of the legislature was 

evident from Circular No. 804/1/2005-CX dated 04.01.2005 which had 

been issued to clarity issues arising after the withdrawal of warehousing 

facility of specified petroleum products by way of Notification No. 17/2004-

CE(NT) dated 06.09.2004. He averred that the circular was only clarifying 

the position of law and hence the argument of the applicant that circulars 

do not have a binding effect cannot stand. The goods cleared for export but 

not actually exported cannot be accorded the benefit of transit/ storage loss 

which was provided for goods which are yet to be assessed such as the 

goods cleared to a warehouse for domestic clearances prior to 2004. He 

further found that the R.A. No. 195/193-194/07 filed by M/s Mangalore 

Refinery and Petro Chemicals Ltd., Mangalore against O!A No. 47-48/07 

dated 13.02.2007 passed by Commissioner(Appeals), Mangalore involved 

facts where the goods had been cleared under bond without payment of duty 

to export warehouse under Rule 20. Thereupon, the Government had held 

that no transit loss was allowed and confirmation of demand was upheld in 

the light of Board Circular dated 04.01.2005. The Commissioner(Appeals) 

found that the ratio of this decision was directly applicable to this case. 

Similarly, in another R.A. No. 380/08/DBK/ 12 filed by the Commissioner of 

Central Excise, Surat-1 against OIA No. RKA/461/Surat-1/2010 dated 

18.08.2010 passed by Commissioner(Appeals), Surat-1 in the case of M/s 

ONGC Ltd., the Government had vide its Revision Order No. 154/ 13-Cx 

dated 14.06.2013 upheld the confirmation of demand by the original 

authority as no transit loss/ storage loss was permissible in such situations. 
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3.3 The Commissioner(Appeals) opined that this was the reason clearance 

beyond CT-2 quantity cannot be allowed. The quantity mentioned in the CT-

2 would be the exempted goods at the time of assessment at the factory 

gate. The goods are assessed to duty at the factory gate as exempted on 

account of bond. The excess quantity was not exempted at the time of 

clearance from the factory as it was not covered by the CT-2. Such goods 

were not eligible to be cleared without payment of duty at the time of their 

clearance. He emphasized that the assessment is not carried out at the 

warehouse and hence the goods were liable to duty. He therefore held that 

the goods cleared beyond the CT-2 quantity were liable to duty at clearance 

and therefore the demand was justified. It was noted that the order of his 

office dated 10.08.2011 passed by his predecessor had subsequently been 

struck down by the Government in revision. The Commissioner(Appeals) 

therefore upheld the Orders-i-Original vide his Orders-i-Appeal (table in 

Para-1 supra). 

4. Aggrieved by the impugned Orders-i-Appeal(Table in Parac1 supra) the 

applicant filed revision application on the following grounds: 

(a) The Circular No. 796/29/2004-Cx dated 04.09.2004 deals with 

·facllities for removal of petroleum products without payment of 

duty from the refineries to domestic customers and not for 

export which had been admitted by the Joint Commissioner in 

his 010. It was therefore contended that the benefit avallable for 

removal of petroleum products for export under CT-2 clearances 

on the basis of the circular is not applicable in the present case 

and therefore the impugned OIA is illegal, unjust and improper. 

(b) It was further contended that the Commissioner(Appeals) had 

erred in not appreciating the clarifications given by the Board to 

not only allow storage in AFS but also store in mixed storage 

whereby duty paid goods can be stored alongwith non-duty paid 

excisable goods in the warehouse. He submitted that the losses 

after the storage have not been allowed by CBEC and stated in 

'P~6(1/24 
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the aforesaid circular that no storage losses are permitted in the 

export warehouse j tanks whether intermediate or at AFS 

including those with mixed storage and any transit loss after 

the first warehouse is not ailowed because it has been stated 

that the removai of goods from one warehouse to the another 

warehouse is not covered in the above referred circular. 

(c) Whereas the circular dated 04.01.2005 does not ailow storage 

loss of export warehouse/tanks and transit losses while 

transferring goods from one export warehouse/tanks to another 

export warehouse/tanks, it does not bar transit losses suffered 

during transport of goods from refinery to any export 

warehousejtanks. Hence it was very clear that losses other than 

storage losses still continued to be ailowed· that is starting from 

the handling losses at the refinery loading, transit losses after 

unloading etc. till the storage. 

(d) The applicant placed reliance upon favourable orders passed by 

Deputy Commissioner, Central Excise Division, Dhubri, Assam 

vide 010 No. 08/Refund/08/2010 dated 07.04.2010, Deputy 

Commissioner, Central Excise, Division-N, Vadodara vide OIO 

No. 26/Div.N /VDR-1/08-09 dated 23.03.2009 

Commissioner(Appeais), Vadodara vide OIA 

Comm(A)/283/VDR-1/2011 dated 10.08.2011. 

and 

No. 

(e) It was submitted that they had aiready paid duty on the transit 

losses above 1% alongwith interest. They stated that they had 

enclosed the challans. It was further submitted that the 

Department had while appropriating duty missed out by 

oversight duty amounts of Rs. 4,357 j- paid for SCN No. 

V /CH.27(4)8/DEM/IOCLjJC/D-N /2014 dated 19.11.2014. 

(f) The applicant made certain submissions pertaining to shortage 

of LSHF(HSD) removed under bond at the destination. They 

stated that LSHF(HSD) was supplied as stores for consumption 



F. No. 195/524{1 to ID)/16-R 
F. No. 195/469/16-RA 
F. No. 195/235/WZ/18-RA 

F. No. 195/17/WZ/2020-RA 
on board a vessel of the Indian Navy or Coast Guard under 

Notification No. 64/95-CE dated 16.03.1995 and exempted from 

basic excise duty. However, additional duty applicable under 

Section 133 of the FA, 1999 as amended by Section 160 of the 

Finance Bill, 2003 and Section 120 of the Finance Bill, 2005 

was being paid. 

(g) The applicant submitted that dispatches of petroleum products 

such as LSHF HSD were effected by tank wagons and tanker 

lorries under the cover of AR3As to various locations as per 

Board Circular F. No. 261/6/20/02-CX.8 dated 30.10.1985 and 

MOF's Order No. 93-104/91 dated 14.02.1991. Transit losses of 

upto 1% had been prescribed for condonation as per the 

aforesaid MOF letter. The assessee is allowed to transfer non

duty paid oil brought in railway tank wagon to a bonded storage 

tank and to determine the transfer. quantity by taking dips in 

the storage tanks before and after the transfer on the condition 

that duty on transit shortage in excess of 1% would be paid. 

(h) It was further contended that the issue of excess receipts at 

destination was pointless as the warehoused goods would 

ultimately be exported and hence no duty liability would arise. 

It was also contended that the goods had not been diverted. 

Reliance was placed upon the favourable OIA No. 

Commr(A)/283/VDR-1/2011 dated 09.08.2011. 

(i) Under the erstwhile CER, 1944 if a product is specified in the 

notification issued under Rule 139, the provisions for 

warehousing would be applicable to that product. Likewise, 

when the product is deleted from the notification issued under 

Rule 139, warehousing provision would not be applicable to 

such product. The elaborate provisions for warehousing existing 

in the CER, 1944 have not been incorporated in the Central 

Excise( No. 2) Rules, 2001 where Rule 20 deals with the 
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warehousing provisions. The Notification No. 47 /2001-CE[NT) 

dated 26.06.2001 issued under Rule 20 of the CER, 2002 

specifies certain petroleum products to which the facility of 

removal of any excisable goods to which the facility of removal of 

any excisable goods from the factory of production to a 

warehouse, or from one warehouse to another warehouse 

without payment of duty was extended. With effect from 

06.09.2004 after issue of Notification No. 17 /2004-CE[NT) dated 

04.09.2004 the facility of removal of specified petroleum 

products without payment of duty from the refinery to 

warehouse or from one warehouse to another warehouse was 

not available. 

UJ The applicant submitted that despite these changes, 

warehousing facility was available for goods cleared for export 

under Notification No. 46/2001-CE[NT) dated 26.06.2001 read 

with Circular No. 581/18/2001-CX dated 29.06.2001 as 

amended by Circular No. 798/31/04-CX dated 08.09.2004 and 

the procedures specified therein were to be followed. Therefore, 

warehouse could be established and registered as export house 

in terms of Notification No. 46/2001-CE[NT) dated 26.06.2001 

and they were entitled to clear petroleum products without 

payment of duty for export from their manufacturing unit and 

from such warehouse for export. The applicant claimed that 

they had followed the procedure specified in Circular No. 

581/ 18/2001-CX dated 29.06.2001 and cleared goods for 

export warehousing from refinery against ARE-3 under cover of 

invoice. The procedure specified in Circular No. 579/16/2001-

CX dated 26.06.2001 was being followed for receipt of goods in 

the warehouse. 

[k) They further submitted that transit losses upto 1% were 

condonable in view of circulars issued from time to time and 

that the removal of warehousing provisions for petroleum 
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16.09.2004 was not relevant for the purpose of 

condonation of losses upto 1%. They averred that the storage 

tanks[export warehouses) were to be treated as bonded 

warehouse and non-duty paid stock is ailowed to be kept. As 

per the procedure to maintain accounts of receipts in the tank, 

they were bound to make monthly statement of shortjexcess 

receipt at the warehouse. Considering the volatile nature of the 

product in question, the CBEC had prescribed norms from time 

to time for dealing with such losses and the extent to which 

such losses can be condoned. 

[I) Board vide letter F. No. 21/13/66-Cx.Jll dated 25.03.1967 and 

letter F. No. 11-A/9/70-CX.B dated 27.03.1973 deait with the 

question of condonation when different petroleum products are 

transported through pipe line or by any other means resulting 

in inevitable mixture and there may be shortage or gain in 

different products. The Board had clarified therein that the mix

up of two oils was inevitable while switching over from one tank 

to another which contains oil of different grades and the benefit 

of offsetting gains noticed in such process was to be allowed. 

Losses in storage, pipeline deliveries and transit losses during 

in-bond removals other than pipelines were considered by the 

Board vide letter F. No. 26/23/CXM/54 dated 01.06.1956 and 

letter F. No. 917/57/CX.II dated 02.03.1959 and losses upto 

certain percentage for specified products was allowed. Similarly, 

the Board vide letter F. No. 6/36/70-CX.B dated 08.12.1970 

considered allowance of losses for pipeline transfer from one 

installation to another or from an installation back to the 

refinery. In respect of losses due to pilferage, the Board had 

clarified vide letter dated 02.03.1959 that duty should 

invariably be co!lected on all losses due to pilferage. For cases of 

transit loss, the Board has clarified vide letter F. No. 

26/21/CXM/54 dated 01.06.1956 and F. No. 8/7 /57-CX.III 
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dated 27.03.1957 and F. No. llA/25/70-CX-8 dated 

12.01.1972 that loss upto a maximum of 1% of motor spirit is 

allowable if distance covered is more than ·50 kms. The 

applicant referred letter F. No. 261/6/20j82-CX.8 dated 

30.10.1985 issued by the Board to clarifY that duty is to be paid 

on transit shortages in excess of 1% in the case of non-duty 

paid oil brought in railway wagon tanks. 

(m) On the basis of these clarifications, the applicant averred that 

transit losses upto a certain percentage had been allowed by the 

Board for petroleum products from time to time. Such 

condonation of losses had been allowed considering the volatile 

nature of the petroleum products since there can be various 

natural and inevitable reasons for losses of petroleum products 

during transfer from manufacturing premises to bonded 

warehouse or from one warehouse to another warehouse. It was 

further submitted that such condonation by the Board was not 

in terms of any statutory provision but on account of the nature 

of the product. lt was reiterated that the applicant had already 

discharged duty liability alongwith interest in respect of any loss 

in excess of 1%. They pointed out that the Joint Secretary to the 

Government of India had vide Order No. 93-104/91 dated 

14.02.1991 allowed condonation upto 1% in their own case and 

that this order had been accepted by the Department. 

(n) The applicant further submitted that some error is inherent in 

every weighment process and especially when the 

manufacturing process is gigantic and volume of materiai 

handled is huge. It was contended that as long as the method of 

weighment and maintenance of records is reasonable, fair and 

practical, it should be acceptable. Hence, credit in respect of 

such differentiai quantity cannot be disallowed. The applicant 

then made reference to Rule 13(3) of Standards of Weights and 

Measures(General) Rules, 1987, Rule 2(i) of the Standards of 
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Weights and Measures(Packaged Commodities) Rules, 1977 and 

Rule 27 of the Standards of Weights and Measures(Packaged 

Commodities) Rules, 1977. Attention was drawn to CBEC 

Circular No. 4/73/70-CX.6 dated 12.04.1971 and Circular No. 

22/78-CX.S dated 26.10.1979 wherein losses had been allowed 

in the case of iron and steel items. The applicant contended that 

since the various oils are more susceptible to loss during 

storage and transportation than the items like iron and steel, 

the circulars issued by the Board would be applicable with 

greater force in their case. The applicant also drew attention to 

the Circular dated 12.01.1960 and Circular dated 02.09.1972 

whereby the CBEC had allowed losses in respect of various 

goods. It was also pointed out that Circular dated 30.06.1999 

allowed permissible error of 9% by weight declared on 

packages/pouches of pan masala. The applicant submitted that 

even the Customs Appralsing Manual provided that when actual 

weight does not reveal an excess over the declared weight of 

more than 1%, then the declared weight should be accepted. 

(o) The applicants submitted that the duty demand on excess 

quantity cannot be ralsed as such shortage and galns can be on 

account of a number of reasons and it cannot be alleged against 

the applicant that they had indulged io clandestine removal 

merely on that basis. They also emphasized on their status as a 

Public Sector Undertaking. 

5. The applicant was granted a personal hearing in the matter on 

28.06.2022. Shri Ashit Mehtaji, DGM (Finance) attended the personal 

hearing and reiterated their earlier submissions. He submitted an additional 

written submission. He requested to allow transit loss which is inevitable in 

the industry due to volatile nature of the product. 

6. In their written submissions dated 12.10.2022 the applicant 

contended that:-
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6.1 The applicant stated that realising volatility of petroleum goods 

Board/Department has prescribed maximum permissible transit loss that 

can be condoned for the movement of petroleum products through different 

modes of transportation as follows: 

a. Up to a maximum limit of 0.25% in case of movement of petroleum 

products thru' pipeline vide circular no. 663/54/2002-CX dated 

23.09.2002. 

b. Up to a maximum limit of 1% in case of movement of petroleum 

products thru' other modes of transportation based on the following: 

i. Board's circular no: 261/6/20/02-CX.S dated 30.10.1985 

wherein it was clarified that-

"3. Secondly, they may be allowed to transfer non-duty 
paid oil brought in railway wagon tanks to a bonded 
storage tank and determine the transfer quantity by taking 
dips in the storage tank before and after the transfer on 
conditions that Duty on transit shortages in excess of 1% 
would be paid ... " 

ii. Vide Order No.93-104/91 dated 14.02.1991, Jt. Secretary, GO! 

has allowed condonation of loss up to 1% which has been 

accepted by the Department. This Joss up to 1% as claimed is 

not under the warehousing provisions under Central Excise 

Rules or Notifications issued thereunder but is based on the 

fact that has been a practice since ages to allow such 

condonation considering the volatile nature of product 

involved. 

6.2 They stated that Transit losses up to 1% are condonable in view of 

various Circulars issued from time to time for which removal of warehousing 

provisions w.e.f. 04.09.2004 for petroleum products removed from Refinery 

to export warehouses is not relevant. This condonation by the Board is not 



pursuant to any statutory provision but is on 

product. 

F. No. I95f524(I to TII)/ 16-R 
F. No. 195{469/ 16-RA 
F. No. 195/235/WZ/ 18-RA 

F. No. 195/17 JWZ/2020-RA 

account of nature of the 

6.3 While dealing with the question as to whether shortage or galn in 

different petroleum products once received from Refinery when transported 

through pipeline or by any other mean due to inevitable mixture can be 

condoned, Board vide Jetter F.No.21j13/66-CX.III dated 25.03.1967 and 

F.No.ll-A/9/70-CX.S dated 27.03.1973 has clarified as under: 

"In this process a mix-up of two oils is inevitable while switching over 
form one tank to another which contains all of different grades and a 
benefit of offsetting gains noticed in such process is allowed." 

6.4 They stated that losses in storage, pipeline deliveries and transit 

losses during in-bond removals by other than pipelines were considered by 

the Board vice letter dated F.No.26/23/CXM/54 dated 01.06.1956 and 

F.No. 917/57 JCX.Il dated 02.03.1959 and losses up to certaln percentage 

for specified products were allowed. 

6.5 Further vide Jetter no. 6/36/70-CXS dated 08.12.1970, the Board was 

considering allowance of losses for pipeline transfer from one installation to 

another or from an Installation back to refinery wherein it was stated that, 

"in terms of instructions contained in Board's letter No. 18/9/ 69-CX.B dated 

22.04.1972, losses in pipeline transfer from one Installation to another or from 

an installation to refinery gets merged with storage loss and are condoned on 

monthly cumulative basis subject to the prescribed limits as applicable to 

Refineries. The only difference is that the cumulative storage cum transfer loss 

in case of installation is condoned tank-wise and no set off of gain or loss in a 

tank is permit against loss or gain in another ... nor transfers from one tank to 

another within installation is included while condoning storage cum transfer 

losses. The percentage the loss for the month should be based on the total 

quantity consisting of open balance plus receipt of the month of a particular 

tank» 
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6.6 Applicant submitted !bat offsetting "Gains and Losses" of various 

products moving tbrough multimode pipelines of petroleum products had 

aiso been allowed vide provisions of Board Circular and letters No. 

21/13/66-CX Ill dated 25.03.1967 and ll-A/9/70-CX9 date 27.03.1973 

respectively. Above has also been allowed by the Hon'ble Tribunal vide Order 

no. A/12095/2018 dated 05.10.2018 wherein adjustment of excess of one 

petroleum product against shortage of anotber petroleum product has been 

allowed in products despatched thru' pipeline. 

6.7 They contended that referring Board's circular no. 261/6/20j82-

CX.8 dated 30.10.1985, it can be inferred !bat condonation up to 1% has 

been allowed in respect of transportation of products from wagons. Whereas 

letter F.No.26/23/CXM/54 dated 01.06.1956, provides condonation up to 

1% if distance is more than 50 kms. Therefore, condonation of losses up to 

1% as claimed is based on the fact !bat the petroleum products were 

transported in Tank wagon/Truck tanks for the purpose of export 

warehousing. On any loss that has exceeded 1%, lOCL has SUO MOTO paid 

duty alongwitb interest on delayed payment. 

6.8 In support of their claim that transit loss to the extent of 1% is 

allowable, following case law have been relied upon which have been decided 

in favour of the assessee. 

a. 010 No. F0/77801/2017 dated 09.11.2017 [Indian Oil Corporation 

Ltd. (Haldia Refinery) vs. Comm. of Central Excise & Service Tax 

Haldia). 

b. 010 No. F0/77147-77148/2018 dated 12.12.2018 (Indian 011 

Corporation Ltd. (Barauni Refinery) vs. Comm. of Central Excise & 

Service Tax, Patna) _ 



c. Hindustan Petroleum Corporation 

(286)E.L.T. 505 (Bombay)). 
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6.9 They stated that there has also been a practice to allow variations in 

measurement by weight or volume to the extent specified in various 

commodities. Such variations in measurement falls within the purview of 

permissible error. In view thereof, in the present case, transit loss up to 1% 

falls within the purview of permissible errors and no duty demand can be 

raised against IOCL for the losses up to 1%. 

6.10 Applicant stated that IOCL is supplying LSHF(HSD) under 'end-use 

based exemption' to Indian Navy and Coast guard which in turn is being 

used as Stores for consumption. This supply is exempted from BED under 

Notification no. 64/95 dated 16.03.1995, amended vide Notification No. 

37/2007 dated 01.11.2007 and further vide Notification No. 30/2010 dated 

22.07.2010 respectively. However, Additional Duty applicable under section 

133 of Finance Act 1994 as amended by sec. 60 of Finance Bill 2003 and 

section 120 of Finance Bill 2005 being paid by IOCL. 

6.11 They stated that vide Sr. No. (iii) of Circular No 804/1/2005-CX dated 

04.01.2008, Duty is to be paid at the Refmery gate in case of supply to 

Indian Navy f Coast Guard. However, in cases where there is a "Transit 

loss" of product supplied under "end-use based exemption", IOCL is not 

demanding remission of Additional duty that has already been 

discharged/paid at the time of clearance of the product from the Refinery. 

6.12 They stated that though warehousing provision for petroleum 

products has been withdrawn vide Circular No. 796/29/2004- CX dated 

04.09.2004 facility of removal of petroleum products without payment of 

duty for export warehousing continues to be available vide notification No. 

46/2001-CE(NT) dated 26.06.2001 read with Circular No.581/18/2001-CX 

dated 29.06.2001 as modified by Circular No. 798/31/04- ex dated 

08.09.2004. In other words, the warehouse can be established and 

registered as an export house in terms of Notification No. 46/2001 CE(NT) 
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read with circular No 581/18/2001-CX dated 29.06.2001. Relevant 

procedure specified in Circular No.581/18/2001- CX dated 29.06.2001 have 

been appropriately followed by us. 

6.13 They further submitted that Circular No. 796/29/2004-Cx dated 

04.09.2004 conveying withdrawal of warehousing facility for removal of 

petroleum products without payment of Duty is applicable for the 

despatches from the Refineries to 'Domestic Customers' and not for the 

despatches from Refineries for 'Export purpose·. This fact has been admitted 

by the Jt. Commissioner in his 010 

6.14 Applicant reiterated that in case of goods cleared for export, 

warehousiog facility provided under Notification No.46/01-CE(NT) dated 

26.06.2001 is still available to the IOCL. This fact has not been disputed by 

the Ld. Additional Secretary in his Order No. 361/2022-

CX(WZ)/ASRA/Mumbai dated 26.04.2022. 

6.15 For the reasons cited above, they contended that Duty demand on 

excess quantity received at the warehouse cannot be raised and as 

elaborated, such shortage and can be on account of number of reasons, and 

it cannot be alleged that IOCL was involved in clandestine removal activity 

and more so when they are one of the Maha- Navratna Central Public Sector 

Undertaking. 

6.16 They contended that since the factum of Duty itself becomes 

doubtful io respect of the Duty demand for short receipt/Gains, the 

question of imposing any penalty is farfetched and not available to be 

invoked in the facts of the present case since the removal of goods from 

Refinery is not under any contravention of Rules with an intent to evade 

Duty payment. Entire removal is accounted for and the quantity received at 

the destination is also reported to receiviog Range office. 
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7. Government has carefully gone through the relevant case records, the 

submissions filed by the applicant and perused the impugned O!A and 0!0. 

The issue involved is the liability to central excise duty of the 

shortage/excess received at the export warehousing destinations of the 

applicant. The applicant has contended that transit losses up to 1% are 

condonable in terms of the various circulars/letters cited by them. With 

regard to excess quantity receipts at destination, which would ultimately be 

exported and hence no duty liability would arise. The applicant contends 

that in this view no duty liability should arise in respect of excess receipts at 

the export warehousing destinations. 

8. Before delving into the issue of transit losses, it would be pertinent to 

note that the Central Excise Act, 1944 or the Central Excise Rules, 2002 do 

not specify any limits for condonation of transit losses or even make 

provision for grant of such reprieve. The limits of condonable losses were 

prescribed through various letters issued by the Board. It is observed that 

the applicant has placed reliance ·upon Board Circular No. 261/6/20/82-

CX.S dated 30.10.1985, MoF's Order No. 93-104/91 dated 14.02.1991, 

Board's letter F. No. 21/13/66-Cx.lll dated 25.03.1967, Board's letter F. No. 

11-A/9/70-CX.8 dated 27.03.1973, Board's letter F. No. 26/23/CXM/54 

dated 01.06.1956, letter F. No. 917/57/CX.ll dated 02.03.1959, Board's 

letter F. No. 6/36f70-CX.8 dated 08.12.1970, Board's letter F. No. 

26/21/CXM/54 dated 01.06.1956, letter F. No. 8/7/57-CX.lll dated 

27.03.1957 and letter F. No. llA/25/70-CX-8 dated 12.01.1972 to contend 

that the Board had always provided for condonation of transit losses. 

Government notes that it is exclusively on the basis of these clarifications 

that the applicant has made out their case for condonation of losses. 

However, it would be pertinent to note that all of these clarifications have 

been issued prior to the withdrawal of warehousing facility in respect of 

petroleum products on 06.09.2004. 

9.1 Government finds that these contentions of the applicant overlook the 

changes effected by Notification No. 17/2004-CE(NT) dated 04.09.2004. The 

facility of removal of petroleum products without payment of duty from the 
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factory of production to a warehouse or from one warehouse to another 

warehouse was withdrawn w.e.f. 06.09.2004. However, the CBEC clarified 

vide Circular No. 798/31/2004-CX. dated 08.09.2004 that the facility of 

removal of petroleum products without payment of duty for export 

warehousing was continued in terms of Notification No. 46/2001-CE(NT) 

dated 26.06.2001 read with Circular No. 581/ 18/2001-CX, dated 

29.06.2001. 

9.2 Thereafter, the CBEC vide its Circular No. 804/ 1/2005-CX. dated 

04.01.2005 specifically addressed the issues raised by the field formations 

and oil companies. While clarifying regarding a situation where the 

petroleum products have been routed through an installation which caters 

to more than one end-user and the oil company is not aware of which 

consignment would eventually be supplied under end-use based exemption, 

the circular advised that the oil company should opt for provisional 

assessment with an undertaking that they would discharge the duty on the 

quantity cleared from the refinery itself. The text of the clarification is 

reproduced below for the sake of lucidity. 

"(iii) The refinery shall be liable to discharge the duty on the quantity cleared from 

the refineiy itself Hence, there will be no question of any abatement with 

regard to any losses subsequent to removal from rejine1y. Accordingly, the duty 

shall be paid on any differential quantity between the quantity cleared and 

actually received by the eligible end-user. " 

9.3 The import of the text is that there would be no abatement with regard 

to losses subsequent to removal from the refinery and that duty would be 

payable on any differential quantity between quantity cleared and quantity 

received by the eligible end user. The words "Hence, there will be no 

question of any abatement with regards to any losses subsequent to removal 

from refinery." make it clear that the losses being referred here are those 

which occur after removal from the refinery. These losses would include any 

kind of losses post removal from the refinery; viz. transit losses, storage 

losses, evaporation losses etc; and there would be no condonation of losses. 
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The words "The refinery shall be liable to discharge the duty on the quantity 

cleared from the refinery itself." make it clear that immaterial of the 

subsequent losses, the quantity cleared from the refinery would be the 

deciding factor for assessing the duty payable. 

9.4 What can be gathered from the Circular dated 04.01.2005 issued by 

the CBEC is that even for being unable to identify the consignment which 

would eventually be cleared under exemption, the assessee would be 

required to resort to provisional assessment and also pay the duty liability 

on the losses subsequent to removal from the refmery. The inference that 

would follow from this clarification is that if an assessee opting for 

provisional assessment is required to pay duty on the losses subsequent to 

removal from the refinery to any of their installations, then an assessee self

assessing the goods would also be required to pay duty on the losses in 

such situation. There is no reason why an assessee who is self-assessing the 

goods cleared by them should be at an advantage and allowed condonation 

of losses when an assessee who has complied with the formalities for 

provisional assessment by furnishing a bond with surety/security is 

ineligible for such condonation inspite of subjecting the details of his 

clearances to greater scrutiny before the Assistant/Deputy Commissioner 

for finalisation of the assessment of goods cleared. 

9.5 Moreover, the CBEC in para 2(li) of the Circular No. 804/ 1/2005-CX., 

dated 04.01.2005 has clarified on the issues faced by oil companies 

supplying ATF to domestic and international flights in installing multiple 

storage tanks at the airport. While allowing mixed storage of duty paid and 

non-duty paid goods at AFS(Aviation Fuel Stations) at airports, the Board 

has made it clear that no storage losses are permitted in the export 

warehouses/tanks, whether intermediate or at AFS including those with 

mixed storage. It is therefore evident that the Board has made it abundantly 

clear that losses arising due to any reason whatsoever are uncondonab1e. 

10. Government finds that the limits for condonation of losses had been 

prescribed by way of executive instructions such as circulars, letters issued 
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by the Board from time to time. As noted at the very outset, there are no 

statutory provisions in the CEA, 1944 or the CER, 2002 which allow 

condonation of losses of petroleum products. It is apparent from the text of 

CBEC Circular No. 804/1/2005-CX. dated 04.01.2005 that the Board has 

consciously decided that condonation of losses of petroleum products after 

removal from the refinery is not to be allowed. The conclusion that can be 

drawn from these observations is that the losses prescribed under the 

various circulars, letters cited by the applicant are not applicable in the 

period after withdrawal of warehousing for petroleum products w.e.f. 

06.09.2004. As such, there is no discretion vested in Central Excise 

authorities to condone such losses. Therefore, in the absence of any 

executive instructions in the form of circulars, letters etc., condonation of 

losses post clearance of petroleum products from the refinery is not 

allowable during the period after 06.09.2004. 

11. In so far as the issue of excess receipts at the export warehouse is 

concerned, Government finds that the authority under which the goods are 

removed without payment of duty from the refinery is the CT-2. The CT-2 

specifies the commodity and quantity of goods which can be removed duty 

free from the refinery to be warehoused at another place for export. In the 

absence of the CT-2, the goods cannot be cleared out of the refinery without 

payment of duty. Duty payment is a pre-requisite for clearance of 

manufactured goods out of the refinery. In the present case, the Department 

has detected instances where the applicant has been found to have cleared 

quantities of their manufactured goods in excess of the quantity specified in 

the CT -2 and the receipt of such goods has been acknowledged at the end of 

the recipient. Clearance of excisable goods without the cover of CT-2 and 

without payment of duty is impermissible. The applicant is therefore 

required to pay central excise duty on such goods. The contention of the 

applicant that the issue of excess receipts at the destination is pointless 

cannot be countenanced. The actions of the applicant in clearing excisable 

goods without the cover of CT-2 cannot be ratified by contending that the 

goods would ultimately be exported. The procedure of issuing CT -2 and the 
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movement of goods under its cover is the procedure instituted to ensure that 

excisable goods do not escape the levy of central excise duty unless they are 

utilised for purposes which are eligible for exemption from duty. In the 

present case, the excess quantity cleared by the applicant was not required 

to be cleared under CT-2 and not entailed for export at the time of clearance. 

The argument of the applicant that these excisable goods would eventuaily 

be exported disregards the purpose of the CT-2 procedure instituted and the 

law. Similarly, the argument that the excisable goods would be utilised by 

the same end user and therefore the demand cannot sustain undermines 

the laid down procedures and renders them redundant. The applicant would 

therefore be required to pay centrai excise duty on the excess receipts at the 

warehouse and hence the central excise demands raised are sustainable. 

12. Government observes that the same issue has been decided in 

revision vide Order No. 1272/2013-CX. dated 18.09.2013 in Re :Indian Oil 

Corporation Ltd.[2014(311)ELT 988(GOI)]. In that case, the order impugned 

was set aside and 010 was restored holding that transit loss is not 

condonable. The applicant has filed Speciai Civil Application No. 4041 of 

2014. The said SCA was ordered to be heard with SCA No. 2952 of 2014 

which had been filed by ONGC. However, the SCA No. 2952 of 2014 has 

been withdrawn by ONGC as they had chosen to settie this case under 

Sabka Vishwas (Legacy Dispute Resolution) Scheme, 2019. 

13. The demands raised by the Department are sustainable in principle as 

transit losses are not allowable after 06.09.2004 and the clearances of 

excisable goods without payment of duty in excess of quantity specified in 

CT-2 is untenable. However, it is observed that the applicant has pointed 

out certain instances in the revision application and recorded in para 4(e) 

hereinbefore where the Department had missed out duty amounts paid by 

the applicant. ln ail fairness, these grounds raised by the applicant are 

required to be verified by the original authority and the demands must be 

requantified correctly. 
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14. Government also observes that the penalty (Table in Para 2.3 supra) 

imposed under Rule 25 of the CER, 2002 by the original authority and 

upheld by the Commissioner(Appeals) is excessive. It is not the case of the 

Department that the applicant has indulged in clandestine clearances. The 

applicant is availing the facility of export warehousing for petroleum 

products which they are supplying to ports, airports. The applicant is a 

Public Sector Undertaking. Since there are no malafides on the part of the 

applicant resulting in the lossesjexcess of the petroleum products which 

have been warehoused, a consolidated penalty of Rs. 50,000/- under Rule 

25 of the CER, 2002 would suffice to meet the ends of justice and also act as 

a deterrent to ensure that the applicant Improves the checks and 

procedures being followed for clearance of these goods and ensures 

clearance of correct quantity of excisable goods without any lossesjexcess 

receipts. 

15. Government does not find any merit in the revision application insofar 

as the liability to duty on the losses/excess clearances to their export 

warehouse. However, the original authority is hereby directed to requantify 

the demand by taking cognizance of the issues raised by the applicant in the 

revision application regarding the inaccuracies in computing the demand on 

losses/excess receipts after granting the applicant an opportunity to be 

heard. The matter is remitted back to the original authority for this limited 

purpose. The exercise of requantifying the demand may be completed within 

eight weeks of receipt of this order. 

)/·~ 
( SH~?t~~AR) 

Principal Commissioner & Ex-Officio 
Additional Secretary to Government of India 

ORDER No. \\'')b- \2-o\f2022-CX(WZ) /ASRA/Mumbai DATED\_~\2..:"2.0"2...~ 

To, 
Mfs Indian Oil Corporation Ltd. 
Gujarat Refinery, 
P.O. Jawaharnagar, 
Vadodara- 391 320 
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