
; 371/28-29/8/17-RA 

GOVERNMENT OF INDIA 

MINISTRY OF FINANCE 

(DEPARTMENT OF REVENUE} 

&* Floor, World Trade Centre, Centre —!, Cuffe Parade, 

Mumbai-400 005 

F.Ne. 371 /28-29/B/17-RA eo Date of Issue Oye 4- 12 2D 

\ 

‘a ORDER'NO. ““)2020-0us (WZ)/ASRA/MUMBAI DATED ).09 .2020 OF THE 

GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARORA, PRINCIPAL 

COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE 

GOVERNMENT OF INDIA, UNDER SECTION 129DD OF THE CUSTOMS ACT, 1962. 

Applicant = Shri Rajesti Bhimji Panchal 

Respondent ; Commissioner of Customs, Ahmedabad. 

a Subject : Revision Application filed, under Section 129DD of the 

Customs Act, 1962 against the Order-in-Appeal AHM-CUSTM- 

OO0-APP- 76-77-17-16 dated 06.07.20)7 parsed by the 

Commissioner of Customs (Appeals), Ahmedabad. 
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SE Quititiouy momepting thai there is a case for confiscation, since there is no 
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: 

This reewive xpplication has beer filed by Rajesh Bhimji Pancha) (herein after 

referred to as the Applicant! ajtainet the order in appeal Order-in-Appeal AHM-~ 

CUSTM.-000-APP-76-77-17-18 dated 06.07.2017 pansed) by the Commissioner of 

Custonr (Appeals). Ahmedabad 

2. Reiefy wtted the fiets of the case are that the Applicant, arrived at the SVP 

Intermatic! Alsport on 08.08.2015. He wea intercepted by the officers an duty and on 

bei aelod W) pare throligh the Door Feame Metal Detector, The remioval of his socks 

revealed ceu wolll pieces totally weighing 378.450 grams valued at Re, 862,093/- | 

Ropecs igh! Ines Sixth Two thounand atid thirty Girve ), 

3. The Oriwinn! Adjucicating Authority vide Onder-In-Original No. 43/JC- 

BP/SVFIA/QRA/ 2016 diited 05.09.2016 aedered corifiscation of the impugned gold 
utider Section 111 (A) ) fen} and (of Af the Cistotnn Act, 1962, but allowed redemption 

of the tie ot} payment of redemption fine of Rs, 6,31,577/- (Rupecs six lars Thirty 

orn thes ond Five hundred and Seventy even) and imposdd penalty of Ra 31.067 /- 

(Rupees Tie: one thousand and Sixty seven | under Section 112 fa) of the Customs 

Act. Ay- ud) of Re Re. 8,62/033/- ( Rupees Eipht lacs Sixty Two thousand and thirty 

three } we alse inp urider Section 1I4AA of the Customs Act, 1962. 

4. Agyrieerd by the said order, the applicant as well as the department both fled 

appeals before tle Commissioner (Appealé!. The Commissioner (Appeals) vide Order- 

In-Appea! No. AHM-CUSTM-000-APP-76-77-17-18 dated 06,07, 2017 set aside the 

redemptzin of the gold and rejected the rent of the appeal of the applicant. 

3, Ase toyed Wath the abour onder the Applicant, bas filed this revision application 

alongwith a pplication for condoning the delay of 15 days interilia on the following 

grountcie, 

=) Apanchsnuma is just a statement of witnesses and cinnot take place of a 

«wre meemo!under section 1-10 af the Act: hence even confiscation of the pold. 

ie revi Sustainable leave osicie absolute confiscation; Under section 125 of the 

Cireiiims Act, 1962 The goods which are not prohibited, there is no discretion 
tit te rileawe tite goods on redemption. For goods which are prohibited 

dineretion f given to the Adjudicating authority,; In genera! discretion must be 

exctetied onty by the authority to which it is committed; Even if it is presumed 
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. ingenious concealment the goods are tinhle to be released on redemption; The 

quantum of redemption fine and the penalties imposed have been discumeed in 

various cases wherein the direction tn to wipe out the * Margin of profit” and 

would be within the mngr of 10% to 20%; The Applicant is mot @ carrier and 

there aré no previous records of any violations of Customs niles earlier.; The 

difference between the UAE market value of the gold and Indian values is only 

Ra. 65,760/-,The penalty under section 114AA was introduced primarily to 

eerer the ouses of bogus and fraurulent exports without decuments, where 

goals were not available for seizure /confiseatiat, 

$2 The Applicant relied upon various judgements in suppor of his case and 

praved for release of the gold on payment of customs dulies and dropped and 

the redemption fine may be redieed to a reasonable level. 

6. A personal hearing in the case was held in the case oft 05, 12.2019, the Advocate 

a) for the Applicant Shri Roshikaah .!. Metira, attended the hearing, he re-iterated that the 

gold under Import kept concealed as the Applicant had to travel on the highway. There 

was no ingeninus concealment The penalties and fines imposed are harsh and pleaded 

for vetting aside the absoliste confiscation 

7. The facts of the case reveai that the Applicant had not properly declared an 

requited under section 77 uf the Customs Act,1962 the confiscation of the gold is 

upheld. 

8. However, import of gold is restricted not prohibited. The gold recovered was 

carmied by the Applicant in his socks and though concealed terming this av mpenious 

concealment will be an exaggeration. The quantity of gold is not very large. The 

Applicant is not a carrier and does not have any previous offences registered against 

a) him. The Hon'ble Supreme Court has m the case of Om Prakash ve Union of India 

stated that the main object of the Customs Authority is to collect the duty and not to 

punish the person for infringement of its provisions, In the case Hargovind Das K. 

Joshi ¥/s Collector of Customs reported in 1992 (61) E.L.T. 172 (S.C), The Apex 

Court has pronounced that a quasi judicial authority must exercise discretionary 

powers in judicial and not arbitrary manner and remanded the case back for 
consideration under section 125(1) of the Customn Act, 1962. Government therefore 

hokis that dispossessing the Applicant of the gold for mon-declaration appears to be 
very harsh end unjustified, Government also notes that the redemption fine of Re. 

631,577/- alongwith penalty and customs duty of 36% on gold valued ot Re. 
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mpugne:! said an tenposition of oppropriate redemption fine and penalty would meet 

the ends of nintice. The anpumied Order in Appeal is therefore required to be eet aside. 

9, Accedingly. the absolute confiscation of the gold is act aside, The imptened 

old valle! ot Ry, 3,62,083/- | Rupees Bight Ince Sixty Two thousand and thirty three 
| is allow 4d to We redtemed on payritit ofa redemption fine of Rs, 2.15,006/- { Rupees 

Two lace fifteen (housand), The penalty imposed under section 1:12 (a) is appropriate. 

Govemtnent hinveve: obeetes that once penalty has been tmpoend under section 

L 12a) vcr it nu necemsity of imposing penalty under gectlon LI4AA. The penalty of 

Rs, 6.40 034/- | Rupees Eight Inca Sixty Two thousand and thirty three | imposed 

under section 114AA of the Custome Act, 1962 is set aside, 

1. = Revision application is allowed on above terms. 

11, «Spo ordered. 

Principal Commissi & ex-afficio 

Additional Secretary to Government of India 

YS (4 QT. 
ORDER Nc. /2020-CUS (Wz) /ASRA/ DATED F sen0 

To, 

Shri Re) sh himj) Panchal S/o Stiri Bhimji Panchal, Viloge Pindawsl, Aospur, 
Dungurpur, Rajeathan. 

Copy Te 
1. The Commissioner of Custats, “Customs Howse” Navrangpura, Ahmedabad 

Sa O00. 
pa Shirt Rishikesh J. Mehra, C/11, Rathi Apts.. Opp Power Hottse Colony, 

Dharetinagar, Sabarmat!, Ahmedabad. 
St. P.S. to AS (RA), Murretlsai. 

4. Guard File. S: Spare Copy: ATTESTED 

HAREDOY ooo Sommisione: (RA) 
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