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ORDER

These separate Revision Applicauons bave been filed by Mrs Vinita Juipuna and
Mrs Devikn Jampurin [now deceased and represented thrpugh her legal
reproseritatives) [herem referred to ms ‘Applieant No 1 and Apphcant No 2
respectively and as "Apphecants’ when referred collectively)” agmunst the Orders-in-
Appeal Nos MUM-CUSTM-PAX-APP- 1802 & 1810/2022-23 dated 22 11 2022 [Date
of 1ssue 23 11.2022] passed by the Compussioner of Customs {Appeals), Mumba
Zome-1l] 1n respect to the Appheanis

2 Bath the Applicants slongwitli others were noticees in  adjudicaton
proceedings for having purchased diamond jeweliery from Mrs Vihan Rajesh Sheth,
whitch were illegally imported by Mrs Vihan Rajsh Sheth without payment of
customs duty and declaration to customs, and subsequently sold ta the Applicants
The geneas of these Appheatians lies 1 the unport of diamond jewellery by Mrs
Vihan Rajesh Sheth and the gist is 85 under

31 Based on specific nformaton, MrsVihart Rejesh Sheth was intercepted by
DRI oni 30.07.2013 on her arnval at CS! Asrport, Mumba: after she cleared Customs
through Green Channel The passchger had not declared to carrymg any dutiable
goods and on search of personal baggage no dunsble goods were récovered However,
personal scarch of the said passenger resulted in recovery and seizure of diamond
studded gold jewellery from her upperand lower mner garments The passénger was
also found to be in possession of one new wrist watch of Hubolt brand, | Samsung
mobile, 1 1-Pad, one red coloured diary and few documents, all of which were ssized
under the Customs Act, 1962 The scized jewellery and wnist watch were totally
vallled al Rs 2 45 crores by a Govt Approved Valuer

3.2 Mrs Vihan Raejesh Sheth m her stalements mteraba stated that she 15 =
resident of Singapore and residmg there smce elldhood, that her father Rejesh
Sheth :s a diamond trader; that jewellery showroom in the name 60 Vihan Jewels at
Hotel Grard Hyatt, MumBa was bemg-run by Sar Jiten Sheth (her uncle), that she
admitted to have camed diamond studded gold jewellery from Smgapore on
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30 07 2013 and to have evaded payment of Customs duty lewiable in Indig, that she
had concealed the jewellery 1n her mner garments 1o evade customs duty snd not
declared before Customs of carrying the same

33 The Jewellery showroom of M/s.Vihan Jewels was searchéd and 41 pieces
of diamond studded geold jewellery valued ai Rs.2,05,21,000/ - and certain
documents were taken over Shri Jiten Sheth (uncle of Mrs Vihar Sheth) submitted
4 purchase bills tssued by M/s Vir Gems m favour of Vihan Jewels clarmng 41 pes
of unaccounted jewellery seized were covered by the smd invores In his statements,
he stated that he was mio manufactunng and trading of loose diamonds and
jewellery and the said business 1s bemg carried outan the name of Rajesh Brothers
and Vihan Jewels, that he has anather parinership company M/s Tisya Jewels, that
his jewellery showroom conlains 20% excess unaccounted stock of jewellery; that
Mrs Vihart Sheth in last 3 months on 3 dufferent occasions had brought some
chamond studded gold jewellery from Singapore; the same was handed over by her
for sale i his showroom situated in Hotel Grand Hyatt, Mumba; that all the smd
Jewellery was being smuggled into India by her in her personal baggage, that he was
1o pay 2% commgsion to Mrs Vilhan Sheth on the profit and after sale of diampnd
studded gold jewellery,

34 Dunng the course of invesugation, i his statements, Shri Jitendra Kitavat of
M/s.Vir Gems stated that he had never supplied any jeweliery o M/'s Viharl Jewels
ar any otiver sister concerns, that he had 1ssucd 4 mnveices in the name of M /s.VJ on
the request of Shri Jiten showing sale of diamond studded gold jewellery valued at
approx 1 75 crores, that no diamond studded gold jewellery was ever sald by him to
Mr. Jiten; that Mr, Jiten had requested to 15sue four bills which were prepared as
per the instruction/information recewved from Mr Jiten and on the basis of printouts
of jewellery details given by Mr Jiten

4 Show Cause Notice dated 27 01 2014 (SCN No.1) was ssued to with respect
to the goods seized from Mrs Vihan Sheth on 30.07 2013 end from the showroom
of M /s Vihan Jewels proposing confiscanon of the goods under Sectian 11 1(d) {j) (1]
and [m) of the Customs Act, 1962 and /mposition of penalty on both of them under
Secuon 112 ind and plirsuant to Mrs Vihari Rajesh Sheth and Mr Jiten Sheth filing
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applicationis before the Settlement Commussion, the case wis scttled by the
Settlement Commission wide Final Order No 109/FINAL ORDER/CUS/AS/2016
dated 29 06 2016,

5 Analysis of the data stored 111 the satd Samsung rhobile seized from Mrs Vihan
Rajesh Sheth and entries found to be made in the red dary mdicated that she had
apparently indulged 1 smugghng of diamonds and diamond studded gold jewellery
(to the tune of Rs. 30 crores approx) in the past, that Mrs Vahan Sheth was in the
habit of smuggling gold jewellery/diamonds from Vihan Jewels Pte Ltd , Smgapore
and House of Gems, Singapore, in which her mother and father are Partner and
Managing Director respectively, thal her uncle, Jiten Sheth was usmg M/s Vihan
Jewels, Mumba as a front to market and sell the jewellery smuggled n the past, that
Mrs Vihian Sheth was acondut by her family 1n India and Singapore to smuggle
jewellery and sell them through their fasuly showroom in Mumba, that Mrs Vikan
Sheth has travelled 32 tmes m the past 27 months and had smuggled gold

jewellery /diamonds 1n her previous trips also

6 In her further statement, Ms Vihan Sheth divulged that the entresan the red
coloured ciary with names of certan persons with desenption of jewellery dnd
amount (mn USD] and alsg 1t was observed that mapes were found m her |+
pad/mobile phone were sold through M/s Vihan Jewels and summons were issued
to the said persons, who submatted their jewellery dlong with the tnvoices 1ssued by
M/s Vihar Jewels and payment detmls All the jewellery vems and diamonds
mentioned in the mvoices issued by My/s Vihan Jewels were seized under
panchanamas under the reasonable beliel that these were smuggled ttems and hance
were hable for confiscation under the provisions of Customs Act, 1962 and the
statemnents of concerned pérsons were recorded under Section 108 of the Cusloms
Act, 1962,

7 The sad jewellery items and diamonds sulmmtted by the concerned persans
were examined by the Government Approved Valuer, who omned that all the articles
of jewellery appear to be imparted and appraised éach of the jewellery sold to the @
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persons mmeludimg both the Apphoants menuoned above. Collsctuvely the jewellery
bas been valued at Rs 16,41,45,682/-

8 Investigations in respect of the gold studded diamond jewellery smugglad in
the past by Mrs Vihart Rajesh Sheth revealed that jewellery were sold to Mr.Mang
Modi, Ms Bhakt: Modi, Ms Bmita Modi, Ms.Rmna Jain, Ms.Aditi Hemendra Kothari,
Mrs Vimita Jawpuna, Mrs Devia Jaipuna, Dr Sujata Jetley and Mr Risabh Poddar
and was found 1o be have been sold through vanous invoices generated 1 the records
of M/s.Vihan Jewels

9 After following the due process of the law, the Ongmal Adjudicating Authority
(OAA) wiz, Additional Commissioner of Customs, Chhatrapat: Shivan International
([CST) Awrport, Mumbm vide Order-In-Ongmal No ADC/VDJ/ADJIN/1/ 2021-22
dated 28042021 issued through FNo [S/14-5-217/2014-15 Adjn
DRI/MZU/C/INV-08(1)/2013- 14| ordered absalute confiscation of confiscated sewzed
diamond jewellery valued at Rs. 16,41,45,682/- under Section 111(d), 111(), 111(1)
and 111{m) of the Customs Act, 1962 with option to Mrs:Vihari Rajesh Sheth to pay
a fine of Rs 2 50 crores in heu of confiscation under Section 125 of the Customs Act,
1962 1 addiwon to payment of customs duty as per Noufication No. 136/90-Cus
dated 20 03.1990 as amended by Notification No 16/2005-Ciis dtd.01.03.2005 and
other duties as appheable. Penalty of Rs 2.00 crores was imposed on Mrs, Vihan
Rajesh Sheth under Section 112 (a] & (1) of the Customs Act, 1962, Panalty of Rs.75
lakhs was imposed on Mr Jiten Sheth under Section 112 (b} of the Customs Act,
1962 and Penalty of Bs 20 lakhs was imposed on M/s Vihan Jewels under Section
112 {b) of the Customs Act, 1962

10. Aggrieved by said Orderan-Ongmal, appedls were filed before the the Appellate
Authenty 1 e Commsgioner (Appeals), Mumbas Zone-1ll by Shri Rishab Poddar, Mrs
Bhakit Mods, Mr Manoy Mody, Mrs Smita Mody, Mrs Rian Jamn, Mr. Jiten Sheth, Mrs,
Vihari Rajesh Sheth, Mrs. Vihan Jewels The Appellate Authonity wide Order-in-
Appeal No MUM-CUSTM-AMP-APP-397 1o 405/2021-22 dated 23 07 2021 [F.No
§/49-208 to 932,1158,1159,397/2020), upheld the penalty of Rs 2,00,00,000/-
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imposed on Mrs, Vihan Rajesh Sheth,penalty of Rs 75,00 000/~ unposed on Mr
Jitey Sheth and penalty of Rs 20.00,000/- imposed on'M/s Vihan Jewels, by the
OAA The Appellate Authonty also rejected the assessable value of the seized goods
ascertamed by the OAA and redeterminied the same to be the value of the semed
goods mentioned m the VAT paid invoices sssued by M/s Vihar Jewels The AA also
ordered for the redeption of the goods to the buyers on payment of redemption fire
-at the rate of 15% ol the value of the gosds mentoned m the VAT mnvoices 1s5ued by
M/s Vihart Jewels The AA ordered that in addition to the redemption fine under
Secnon 125(1) of the Customs Act, the buyers shall be hable to any duty and charges
payable 1 respect of such goods under Section 125(2) of the Customs Act

11, The scparate appeals filed hj'ippi;tﬂnr Np 1 and 2, alongwith 2 other noticess
1€ Smt Aditi Hemendra Kothan and Dr Sujata Jetley was decided by the Appeliate
Authority vz, Comzrussioner of Customs (Appeais|, Mumba: Zone-Il1, vide his order
Order-in-Appeal No MUM-CUSTM-PAX-APP-1809 & 1810/2022-23 dated
22 112022 |[Date of issue. 2311.2022] [FNp S§/49/1155,1156,1163 and
2560/2021] modified the order of the Onginal Adjudicanng Authonty to the extent
of rejecting the assessable value of the goods sewzed from them, ascertamed by the
OAA on the bass of the valustion reports given by the Government valuer and
redetermuning the same to be the value of the seized goods menuoned m the VAT
pad invoices issued by M/s Vihan Jewels The AA algo ordered for the redemplion
of the goods to the buyers [Apphecant No 1 and Apphcant No 2w the mnstant pase
and to Smt Adiu Hemendra Kothan and Dr. Sujata Jetley] on pavment of redemption
finic at the rate of 15% of the vdlue of the goods mennoned m the VAT invaices issued
by M/s Vihari Jewels: The AA ordered that m addinon to the redemmpuion fine under
Seenion 125(1) of the Customs Aect, the buyers shall be hable 1o pay any duty and
cliarges payable m respect of such goods under Section 125(2) of the Customs Act,
1962

12. Ageneved wath the aforessad Order passed by the AA, the Applicant No | and
Apphicant No 2, being two of the four persons involved in the Ovder-in-Appeal have
preferred separate revision apphcanons aganst the same. The Grounds of Appeal in
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toth the apphcations being common, save for dates and reldtioniship, are clubbed
and areas under;

1)  That the impugned order has been passed by the Appellate Authority without
any appheation of mimd to the contentions raised by the Applicants, and also without
properiy appreciating and understanding the statutory provisions,

4) That the Appellate Authority has passed the sud order in appeal mechancally
upholding the findmmgs of the Adjudicating Authonty m so far as the findings that the
goods are smuggled and bable to confiscation are ¢oncemed, without even
conmdenmg or controverting the grounds of appeals urged in this regard as well as
the submissions made by the Appheants,

) That the non-applicatian of nund 15 wnt large over the mmpugned Order in
Appeal nasmuch as the Appellate Authonty has meﬁhmmh]l}- upheld the findings of
the Adjudicating Authority by broadly re-stating the findings of the Hﬂju&xﬁing
Authory,

w]  That the lack of indings on the subrmissions made by the Apphicants renders
the impugned Order in Appeal whaolly devoid of any substance in as much as 1t is
seitied law that findings 1 a quasi- judicial order cught to be based an evidence and
reason The Applicants have placed reliance an the following decisions (a) Union of
India & Ors, vs Sectirity atid Finance (P) Ltd, [1983 (13)ELT. 15862 S C )| (WA G

Enterprises vs Umon of India, (2015 (316) ELT. 449 (All] (c ) Nestle India v

Commussioner of Central Excise, Chandigarh, [2009 (235) E.L.T. 577 {SC.) | {d)
Commussioner of ST, Bangalore vs ‘Maa Communications Bozell Lid., [2010 (19)
STR 490 (Kar ||

v) That the achon of the Appeliate Authamty of not recordinig proper reasons 15
inchecative of the fact that the saud authonty did not apply her mind 1o the facts of the
case, and has faller short of demonstrating that there were cogent redsons to uphold
the finchings of the lower authonty,

vi)  Thatn falingte consider theevidencr on record and the contentions put forth
by the Apphecants, the Appellate Authonty has dcted agamst the principles laid down
10 the decisions of relied upon supra and also relies on the decision of the Honourable
Supreme Court in S N Mukhenee vs Union of India, [1990 AIR 1984] and on the
decision in Uppet India Tannery vs CC, [2002 (148| ELT 685 (Tri-Mum)].
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v That the Appellate Author:ty hasgrossly erred in holding that the observations
of the settlernent commussion mdicate the [actunl correctness of the allng;r.ums
levelied by the Revenue m SCN 2,

vit] That the Appellate Authonty failed o appreciate that the SCN 2 or the
allcgations theréin were not the subject maitter of the order of the Settlement
Commussion in Final Order No 109/FINALORDER/CUS/AS/2016 dated 29-06-
2016,

x| That the Appellate Authonty failed to appreciate that the Adjudicating Authonty
had rendered a wholly incorrect finding that the present owmers do not have any
evidence /proof of hat unport of the jewellery wathout cantroverung the fact
eircumstances stated by the Apphcants;

x}  That the Appellate Authonty failed to apprecudte the averment of the Appheants
husband/son (of A2), Shn Aditya Jarpuna, detailed m his letter dated 16 09 2014,
detailmg how they had come m cantact with Mrs Viharn Sheth and other aspeets of
the transaction with her for purchase of the jewellery and the detauls of the payments
matle by them;

xa) That the Apphcants had no knowledge as to whether the subject jewelléry
were - imported by M/s Vihan Jewels as the Apphcants had been told that the
Jewellery would be manufactured to order at Mumbay, that 1t 18 reiterated that the
jewellery were purchased from a store, viz M/s, Vihan Jewels, having 1ts outlel &t
No 'F I8, Grand Hyatt Plaza, Santacruz (E), Mumba 400055 and that the
Applicant’'s husband fsonfol A2} had visited the store and taken delivery at the said
store; that they were innocent purchasers of the jewellery and had no reasons (o
believe that thejewellery was i any manner smuggled or not duty paid as Mrs Vihan
Poddar had tald that the jewellery would be manufectured in her umt in Mumbs,
that the Appheants have specifically pad {or labour as well in the tax invoice and
were all along under the impression that the subject jewellery was made at the
waorkshop funit of Mrs, Vihan Poddar i India and that the Apphoants kad no reason
to behieve it was made elsewhere as the bangles are typical to the Indian taste,

st)  That the Appellate Authomty has rendered a wholly iearrest finding that the
Department has discharged s burden of proof under Section 123 fauling to
appreciate that the Adyjudicating Authonty itself had only relied on the court findings
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mentioned at para 65.1 to 65 3 and that the ratio of the decisions cited in para 65.1
to 65 3 are distmpuishable it that the sad decisions have been rendered in the
peculiar facts and cireumstances of those cases, which are entirely different from the
facts and arcumstances of the Appheant's case,

%1} That the Appeliaté Authority failed to apprecate that m any event Section
123 of the Customs Act;, 1962 would not apply i1 the Applicant’s case,

xv]  That the Appellate Authority ought to have appreciated that Section 123 of
the Customs Act, 1962, us per sub-section (2| thereof, applies to gold, and
manufactures thereof, watches and any other class of goods which the Central
Government may by notification m the Official Gazelte specify;

xv]  That the Nouficalion No 204-Cus dated 20 07.1984 as amended, 1ssued by
the Central Government, speifying the other classes of goods, for the purposes of
Secunon 123 also do not specify diemond jewellery,

xvi]  That the Appellate Authonty has not controverted the Applicants contention
that the diamond bangles studded on the setung of 18 k gold purchased by the
Applicants are classifiable as diamond jewellery and merely because the setting or
base 15 18 k gold, which 18 inseparable without Hestroying the design, the dismnand
bangles cannot be smd to be gold or manufactures theréof so as to attract the
provisions of Section 123 of the Customs Act, 1962;

xvii] That Appellate Authenty has rendered a wholly incorrect finding that the
Department has discharged its burden of proving the illegal smuggling of the
jewellery,

xvin| That the AA and has faled 1o controvert the Applicants’ contentions and the
onus to prove that the diamond bangle purchased by the Applicants are smuggled
into india, 1s on the Department and the Department has not adduced any evidence
1o substanbate the sid allegation and therefore the propesal to confiscate the sud
diamend bangles 1s untenable Relance placed on the deasions m (a]  Naryan
kumar Jam vs. UOL, [2000 (125] ELT 450 [Mad)| and (b} Callector of Customs, New
Delhi vs. Sudhur Electronics, (2000 {123) ELT 1054 (Tri)]

xx) That the Appellate Authority has rendered a wholly incorrect finding that the
Department has proved the smuggled nature of the goods through the confessional
voluntary starements of Mrs Vihan Rajesh Sheth and Mr Jiten Sheth, that from the
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analysis of the data stored in the Samsung mobule smzed from Mrs Vihan Rajésh
Sheth and the entries in the red chary indiweated that shie had apparently mdulged m
smugghng of diamonds and diamond studded gald jewellery m the past; and that
the Appellate Authonty ought to have faund that the Damond Bangies has been
seized without adequate material to form redsoneble belef and hence they ae not
hable to confiscation and have to be released 1 as much as the aforementioned
findings have been rendered by the Appellate Authorny without controvertng the
contentons of the Appheants rased n the grounds of appeal and written
submssions filed 1 this regard The relianee placed on the deaision 1 CC v D
Boormull, [1983 (13] ELT 1546 {SC)]

xx]  That the Appellate Authority has not controverted the Applcants' speafic
contention that the Department has not let i any evidence to show that the selzmg
officer had adequate matenal which would form “reason to believe” as contemplated
in Section 110 of the Customs Act, 1962 1o effiect the seizure Rehance placed on the
decisions in Ashok Kumar & another v CCE & Cus, Kanpur and another, |1984(15)
ELT 400/(All)] Gurumukh Singh vs Umien of India and others, |1984(18]ELT (P&H)].
Aasu Exim Pyt Ltd ve. Commissioner of Customs, New Delhs, (2006 (205]ELT 1077
(Tri- Mumbay)|, Lalchand Kothar vs CCP), Mumbay [2001 {136) ELT 525 [Tri-
Mumbai)) and Sultan Dharam vs Commissioner of Cus (P), Mumbai, [2007 (220
ELT 820 (Tr-Mumbeu)),

xxd) That the Appellate Authonity has not controverted the speaific contennion of
the Applicants with regard 1o the statement of Mr Jiten Sheth dated 01 08 2013 and
that it 1s settled law thal an uncarroborated statement of a co-accused cannot be
relied Upon to refider & finding that the offence alleged has been commitied by Mrs

Vihari Rajesh Sheth, more so when she was never confrented with ‘the smd
statement,

uxtt]  That the Appellute Authonty grossly erred in fathing to appreciate that, m any
event the said statcment also refors only to three occasions wn the past three months
dating back from 01 08.2013 which would é6ves only May, June and July 2013 and
can by no stretch of smagination cxtead to the diamond bangles sold to the
Applicants on 16 04 2013, more so when the statemnent of Mr Jiten Sheth states
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that the said jewellery allegedly smuggled by Mrs Vihari Rajesh Sheth in the past is
hnng unsold 1 his show room,

oalll That the Appellate Authonty hes merely mechamically reproduced the
allegation in the show cause notice when rendering the findimg that from the diary
and prmvate records, withour contrpvertng the categorical assertioms of the
Apphcants m the reply regarding thée diary and private records;

xxv) That the Appellate Authonity-has not discussed ar refuted the Applicants
sprafic contention about the entries in the diary percamng to bangles and that it 1s
also perunent that the only other entry alleged to be that pertaming to the jeweliery
sold to the both the Applicants , 1s an endorsement “June Bangle Nita 40 lakhs',
Thatt anly stands to reason that when a spectfic endorsement 18 made indicatmga
month, it can only be a note for an intended acthon to be performed n that menth /or
an action that has happened m that month In any event, the second endorsement
only mentions the name "Nua” which can relate to anyone, mehiding any other
resident of the same name in Mumba or elsewhere and cannot be said to be
conclusively connected to the Applicants in any manner;

xxv]  That the Appellate Authority farled to sppreciate that, in any event, thereis
nerther an ‘allegation of the Applicants having placed any order for delivery of one
more bangle to be delivered m June noras there any evidence thst the Applicants
Havein any manner transacted the said amount with either Mrs. Vihari Rajesh Sheth
or with Jiten Sheth or with anyone else and that the alleged recovery of proforma
mvoice from Mrs Vihari Rajesh Sheth's phone done at the in-house forensic analysis
facility of the DRI is susceptible due to the sume being 2 non-independent eviderice
collection

xxvi} Thet the mere existence of such a proforma inveice which mdicated a sum
higher than the sum finally negotuated and paid for tn 18suance of a tax mvoice, in
respect of the chamond bangle purchased by the noticees in April 2013, and nothing
more and that the alleged entries therefore can 1n no way relate 1o the transaction of
-purchase. ol diamond bangles by the Appheants that has taken place in Apnil 2013,
particularly since the forensic analysis 18 not by an mdependent sgeney;

xovir)  That the Appellate Authority has not controverted in the impugned order,
the tategorical averment of the Applicants that no order for any bangles to be
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delivered in June 2013 was placed and also the categoncal averment that there has
been no bangle delivered by Mrs Vihan Rujesh Sheth ar her ugent or anyone clse to
the Applicants in June 2013 and demes that Mrs Vihan Rajesh Sheth had made a
sale of bangles to the Appheants 1 June 2013,

{xxvili) The Appellate Authonty has not controverted the speaific contenuon of the
Applicants that mn any event, when there was no difficulty for the DRI to do so. 1t 18
pertinent that they have reframned from investigating and placing on record whether
or not Ms Vihan Sheth has in the past made declarations before the Customs
Authonties during her visst and also whether or not her baggage had been examimed
and screened,

=xix] That the Appellate Authornty failed to appreciate that in the ahsence ol any
such ewvidence, the sole fact that she was traveling between Inda and Simgapore
cannot be the basis for 4 reason to beheve that she had mdulged m smugglng the
said seized bangles especially in the camplete absence of any corroborative evidence
as to on which occasion, if at all, she had done so and when the bangles themselves
are not stated to have any foresgn markmngs,

xxx| That the Appéllate Authonty has also not controverted the contention of the
Applicants that Tnformation’ 18 merely unvenfied data and cannot be eguated wath
“Intelligence”, which s specific Therefore merely on the basis of the so called
informatien about Mrs Vihan Rajesh Sheth indulging i smugghng mn'the past,
the absence of any corroboratuve evidence to substantiate the same and when there
was no ewdetice on record ull the dute when the officer hias stated that he had
reasonable bebef to sewze the diemond bangles, which would yusudy the farmation of
the said reasonable behef, the seizure made on mere suspicion s clearly voud ab uutio
and the seized goods ought to be released 1o the Applicant unconditionatly,

xxx1) That the Appellate Authonty has faled to discuss or reject wath reasons the
Applicant’s specific contenuon that the valuation report does not gve any basis or
reasoning why the smd opmion has been formed and that the Appellate Authonty
faled to appreciate that the valuation report does not state any alleged [oreign
markings o the diamond bangle that can mdicate that it is of foreign origm and
ather detzuls that on the contrary the bangle1s definitely of Indian taste s 1s eviden
from its design,
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xxxnn)  That the Appellate Authomty fmlcd to appreciate that the valuation report
also does not imndicate the basis on which such a valuaton has been amved at, as
there 18 no evidence of the value of any similar/comparable goods having been
imported and evaluated and there 18 no basis for the value agsessment;

=xx11)] That the request for permussion to ¢ross examine the valuer who has given
the said valuation report dated 16.09.2014 in respect of the aforesaid diamond
hangle seizied fom the Applheants was not granted,

xxxiv)]  Thar the jewellery was purchased Irom a store, viz. M/s. Vihan Jewels,
Having its olitlet at No F 18, Grand Hyatt Plaza, Santacruz (E), Mumba -400055
and that delivery was taken at the saud store and had specifically paid for labour as
well iri the tax,

XXX Tha! the Appellate Authority has rendered a whially incortrect finding that
no documentary evidence has been submutted by Mr.-Jiten Sheth to establish the
hait procurement of the impugned items sold to the-Anplicants under the-invoiwce of
M/s Vihar Jewels and that the fact remams that the procurement of the said items
by M/s. Vihan Jewels has not been accounted for m their registers and hence the
same were found to have been illicitly acquired)

xxxvi] That the Appellale Authorty fmled to diseuss or controvert the specific
conterition of the Applicanis that vide letter dated 27.00 2013 Shn Jiten Sheth
provided details of job worlcers employed by M/s. Vihari Jewels @nd the sales invoices
issued durmg the year 2013-14 and that the manufacturerf job warker of the
diamond bangles sold to the Applicants is Shir. Tarun Das and that no statement of
She Tarun Das has been taken and the nouce neither gives any reason for not
arvestigatng this crucmal fact nor does 1t state sny difficulty faced by the Department
preventng it from wwestigation of this fuct and 1 the absence of the same, the onus
is then shufted to the Department to show that the said contention is untenable and
thnt the goods were indeed of foreign ongint and smuggled as contended by them;
xxxvy)  That the Appeliate Authonty ought to have found that as a bonafide
purchasera of the sawd diumond bangles, in the face of lack of ewvidence, eny
inéulpatory statement by any of the aceused ay regards the said seized diamond
barigles, 1n the absence of any foreign markings stated to be present on the sad
diarnond bangles and due to the fact that the crucial contention regarding
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manufacture of the swd diamond bangle-hy the job worker Mr Tarun Das remmns
unicontroverted by the Diﬂpartmnnt. n 1s clearly evident thit the Applicants have
established the probabihity that the smd diamond bangles sold to the Apphicants were
manufactured in India and are not of foreign onigin,

xxxvui]  That the Appellate Authonty ought to have found that inasmuch as the
Department has falled to prove its case that the contentions of the Appheéants that
the chamond bangle 1 of legal and local orign 18 incorreot, the proposal for ats
confiscaton 1s therefore devord of uny ment Rebance placed on the decisions m
Rajesh Pawar vs UOI 2014 (309) ELT 600 (Del), Ran Chlnrdas Agerwal vs 'CC,
Lucknaw, [2014{313)ELT 283 [Tri- Delll, Kirulal Gagaldas Shah vs CC, Calcurta,
|1983 (14} ELT 1966 {CEGAT]), Ruiesh k Bansalivs CC. [1988(38]ELT 208 (Tr)) and
Sachin A Mehtavs CC{Preventive], Kolkata, [2003(162)ELT 722 (Tri-Kalkata)] m this
regard, have alsu not been controverted by the Appellate Authonty

xixk)  That the Appellate Authonry has grossly erred in rendenirig a finding thar
by filmg apphicathon before the Settlement Commission, Ms Vikan Seth admtted to
her smuggling jewellery wathout declaration and payment of customs duty durng
her wisits and the findings are wholly untenable, given that the present SCN was not
the subject matter of the appheation before the Settlement Commission and the
finding that in as much as when she was mtercepted on 30 07 2013, she was found
adopting 4 modus does not automancally mean that she has adopted the same
modus in the past also, given that the onus to prove that she has adopted such a
modus 111 the past squarely bes on tie Depurtment and has not been dissharged by
the Revenue,

xl)  That the show cause notice which does not categorically démonstrate the
allegation. 18 vinated on this count alone and that 1t s settled lpw that the show
cause notice 18 the foundation 1n the matter of levy and recovery of duty, penalty and
mterest as held by the Honourable Apex Court in Commussinner of C.Ex, Nagpur v

Ballarpur Industries Lid, 2007 (215/ELT 489 (§¢)

xli)  That the tutial burden to substantite the-allegatons in the notice rests with
the Department and the Department ought to léf m evidence categoncally
demonstrating the allegations raised ant mere conjectures in the notuce 1ssued would
not consutute evidence enough to prove the stated allegations The Applicants have
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relied on the foullowing case laws m support of their contention (a) Phoneix Mills Ltd
vs Umon of India, [2004 (168) ELT 310 (Bom)] (b} Bharat Seats Limited vs.
Commissioner of C Ex, New Delh, [2009 (242) ELT 308 (Tni <Del )] (c) Natianal
Alumimmum Company Ltd vs Commr. of C Ex, Bhubhaneshwar, {2004 (177) E.L.T.
599 (Tri. Del }| and (d) Consumer Plasties Pvt. Ltd , vs, CC, | 2004 (171) ELT 415 (T)]
{xIue) That the show cause notice shonld disclose material facts and particulars
m support of the allegations made thereins and it has been held that the burden 15
cast upon the Revenue to substannate the allegation made by them adducing
suffiment evidence and that the show csuse notice issued without any tangible
evidences and based only on mierences involving unwarranted assumphons is
vitiated by an error of law The Applcants have relied on the followvang case Jaws in
support of their contention (&) Raymal Lakinchand vs Commissioner of Customs,
Aurangabad, [2010 (255) ELT 357 (Bom|]| (b) Jagrith Industnes vea CCE,
Aurangabad, [2004(167) ELT 442 (Tni-Del}] (c ) Commissioner of Customs vs. Auto
lgnition, [2008 (226) ELT 14 [SC)] (d) Commissioner of Customs (Imports| Chennai
vs Flemingo (DFS) Pvt Ltd, [2010 (251)ELT 348 (Mad)].

xlu)) That gven that the Show Cause Notice hasnot let m any evidence to prove
thal the goods confiscated are ope that has been smuggled mnto Inda by Ms. Vihan
Seth 1 the past, the sume 13 not hable to confiscation and ought to be released
uricanditinnally;

xliv] That the chamond bangles, seized from the Applicants under Mahazar dated
16 09 2014 ‘may be uncondihonally released mmmediately to the Apphcants in as
much as the proposal for confiscation is totally mischievous and unwarranted under
faw THat though the seizure 1s premised on the slleged information that Mrs, Vihan
Sheth indulged 1n smuggling 1 the past, the evidences narrated in the sad mahazar
as well as the subsequent mnvestigation has belied the credibility of such information
and hasmn fact underscored the fact that the said serrure was only on mere suspicion
and there was no real basis for formation of reasonable belief rendenng the seizare
o be one made sans any evidence matenal and germane, and thus not in accordance
with law Reliance 18 placed on the deasion in Angou Golmei vs. Vizovohe Chaka
Sang [1996 (81) ELT 440 (Pat)], A.G' Inlernational vs CC, Allahabad, [2013 (295)
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ELT 113(Tri-Del)] and United Brothers vs Commissiener of Central Excise, Caloutia,
|2001 [238) ELT407 (Tra-Kolkata)] m thus regard,

xlv]  That the redemption fine imposed 15 excessive Rebance 1s placed on the
decisivn of the Honourable High Court of Kolkatta m Extrusion vs CC, Kolkatta,
[18994(70) ELT 52 (Cal)], Hay Abdul Azsez vs CCE, Madras, [2000{123]ELT 390{Mad)|
for the proposition that i the matter of maposition of redemption fine, mens rea as
well as conduct of the party and other extehiunating crcumstances are matenal and
relevant,

xiv)  That assumung without admittmg thal the said goods dre notified and have
been smuggled mto India, even then 1t1s evident that the DRI does not congder the
Appheants as a party who has colluded i the dlirtit importanon m as much as nether
doés thie Notice attnibute or allege any awarencss on the part of the Applicants that
they are purchasing or have purchased smuggled goods nor does the Notice contam
any proposél to 1mposs-penalty on the Apphcasnts. Therefore 1n as much as there 15
no allegation or evidence that the Applicants are comphien in the illegal actrity, simce
the Applicants have made payment for the sad diamond bangle through normal
banlang channels on bonafide beiief that they are locally manufactured., and the DRI
has refrained from alleging any collusion by the Applicants and has also reframed
from proposmg any penalty on the Apphicants, the propossl for confiscation and
impositian of redemption fine 1s untenable and at best the goods are hable to be
redesmed only on payment of customs ‘duty Relmnce 15 placed on the decision m
K.R. Textiles vs CC [Preventive). Shillong, |2007 {217) ELT 118 (Tn- Kolkata)].

Under the arrcumstances, the Applhicants priayed to set aside the Orders-in- Appeal
MUM-CUSTM-PAX- -1809, 1810, 1811, 1812 /2022-23 dared 22 11 2022,
passed by the Comimssioner of Customs|Appeals], Mumbas-Il, 1o the extent it Holds
the cdiamond bangle purchased by the Applcants from M/s Vihan Jewels as
smuggled goods hable to confiscauon and imposes redemption fine and also imposes
hability to pay any duty and charges, as being illegal and untenable 1o law; and (b)
lo pass such other orders as this Authonty may deem fit i the facte and
circumstances of the case and i the interest of justice including consequential rehef,
W any
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13  The advocares for the Applicants, M/s Chander Kumar & Assocuates, vide
letrer dated 08 01.2024 filed an appheation for ympleading legal representatives of
decensed Apphicant No 2 (Mrs Devia Jarpuna), under Section 129DD of the Customs
Act, 1962 read wath Rules 8A and 8B of the Customs (Appeal} Rules 1982 read with
Section 151 and Order XXII Rule 3 CPC. 1908 Vide the said Application, it was
informed that Appheant No 2 had passed away on 02,01,2024 and it was prayed
that Mr Nirmal Kumar Jarpuna (hushand of the deceased Appheant No 2} emd her
two sens, Mr. Aditya Jarpuna and Mr Vikram Jwpuria, be permitted to be impleaded
i her place as legal representatives.

14  The Advocates for the Applicants vide letter dated 08.01 2024 [received on
12.01 2024} also filed an apphestion for early hearing in the matter on the grounds
that the Applicants were women and were deprived of wearmg jewellery seized though
already proved to be bonafide purchasers, that the order of redemption was already
passcd, however duty charges and redemption fines being very heavy, the Revision
Applications were filed by them

I5  Personal heanng in the case was scheduled for 30 01.2024 or 06.02,2024

Ms Yoviu Rajesh Rohra, Advocate of M /s Chander Kumar & Associates appemred
onhne for the personal heanng on 30 01.2024 on behalfl of the Applicants. She
revterated the earher submussions and submitted that Mrs Devki Jaipuria has
passed away and requested to implead her legal representatives. She further
subrmutted that the Applicants had purchased jewellery fram the shop and are bemg
unnecessanly burdencd with addinonal habilibes, On being pomted out that all
other appellants meluding the mamn person have accepted the order of the Appellate
Authority, she submmnted that the Applicants were before this Authority for

restoration of thewr digmiy

16  Governmeni accepts the plea on behall of Applicant No, 2 to implead Mr
Nirmal Kumar Jaypuria [husband of the deccased Applicant No.2) and her two sons,
Mr AdityaJaipuna and Mr Vikram Jaipuna and proceeds 1o examune the case on
merits
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17. Governmerit has gone through the records of the case and the oral and wntten
submussions of the Appheants Govermmenl finds that the instunt case has s
genesis in the foiled sttempl to smuggle damond jewellery by Mts Vihari Raesh
Sheth on 30.07.2013 and her uncle who is also an accamplce. [nvestganons
conducted by the Respondent mto the past acts of smugghng of jewellery by the sad
Mrs Vihan Rajesh Sheth and the sale of the same by firms agsnciated with her unele
Government notes that the mitial case of smugghng of d:amond jewellery and
recovery of unaccounted jewellery has been gettled wide the drder dated 29.06 2016
of the Settlement Commygsion, Mumba

18 Govemnment notos that the mmstant case was regstered pursuant to
investigations by the Respondent. in the case of gold studdsd diamond jewellery
illegally imported into India i the past by Mrs Vihan Rajesh Sheth and seid o
varous buyers mcludmg both the Applicants, by her uncle Mr Jiter Sheth by usmg
M/s Vihan Jewels as a front and rccords and imvoices generated by them

Government dbaerves that the evidence of the such illegal 1mpart in the past by Mrs

Vihart Rajesh Sheth was unearthed by the Respondent from forensic exammauon of
the electrome devices and manual entnes in & diary, chentwise sale of jewellery wath
specifications and amounts in private records whuch made it sbundantly elear that
the jewellery was smuggled by Mrs Vikan Rajesh Sheth in the past dunng her
frequent visits from Singapors to India, without declaration ang without payment of

approprate customs duty

19. Government notes that as per Section 2(25) of the Customs Act, 1962
“imparted goods' means any goods brought into Indie from & place outside india but
does not include goods which have been cleared for home consumption This
defimtion entails that vll the arder for home consumption of {he same has not been
given by the proper officer of customs, any goods brought into Indis from a place
putside india will be considered as "imported goods' In the mstant case the goods
having been 1llegally brought mto India and improperly removed [rom the customs
area waithout any ordér of the proper officer of customs, would answer the defimition
of “imported gonds' under the Customs Act, 1962
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20 The Applicants, 1n the Revision Applications have prayed 1o hold the jewellery
as not Lable to confiscation and release the same unconditionally stating that the
jewellery was seized without edeguate matenal to make it hable 1o confiscation,
questioned the entres m the diary and the basis of valuaton of the jewellery, stating
that the purchase of the jewellery was heit and through bank accounts, that Mra
Vihan Sheth's filing of application before the Settlement Commission admitting to
smuggling jewellery does not mean that the same modus oprrand: was adopted in
the mnstant case,

21 1 Governunient finds thal every aspect of the averments made by the Applicants
have already been dealt wath cogently by the Appellate Authonty and have beeti
deliberated upon pomt-wise, The Appellate Authority, in the Orders-in-Appeal, has
discussed variotis contentions of the Applicants The Appellate Authorty, whilst
dealmg the 1ssues at length and while countering the order of the Original
Adjudicaung Authority, despite the averment of the Applicants, has ‘extolled the
mnocence of the Applhicants and unhesnantly agreed thai the Apphcants were
bonafide purchasers ant real owners of the goods and in terms of Section 125 of the
Customs Act, redemption of gonds should be gwen to the Applicants. The Appellate
Authonty has also negated the reasorung of the OAA as regards the manner in which
the-value was determuned and dilegently adhered to the principles/order of the
Customs Valuaton (Determunation of Value of Imported Goods) Rules, 2007 to
determmine the value of the goods

21 2 Government notes that both Mrs Vihan Rajesh SBheth and Mr. Jiten Sheth,
who were mnvaolved 1n the illegal import of the jewellery, were also noticesin the show
calse notice issued(SCN2} m tespect of the illegal imports of jewellery 1n the past
and sale of the same to various buyers including the Applicants In the appeals filed
by Mrs Vihan Rajesh Sheth and Mr Jiten Sherh, the Appellate Authonty has upheld
the Q-1-0 and rojected the gppeals filed by them This cntails that the charge of
llegal y/mport has beén accepted by the man noticees and has attamed finality and
thus the 1ssue raused by the Applicants that the jewellery purchased by theém were
not illegally imported, s no longer open for ¢xanunanon Hence, this point ments no
further discussion
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22  Government observes that the Appellate Authonty, whist nightly holding that
allowing the redemphion of the seized goods to the person other than the bonafide
buyers from whose passession or custody the goods were seized was erroncous, has
in a udicious and lucid manner arrved at the canclusion that the jewellery be
recleemed to the Applheants and other appellants, after armving at the value in terms
of the pnnaples of determmnation of value envisgged under the Customs Valuaton
Determmation of Value of Imptrted Goods) Rules, 2007 Governmen) also opines
that the rate at which the jewellery 1s ordered to be redeemed, 18 reasorinbile and i
the interest of justice and Government concurs with the Qrder of the Appellute
Authonity

23. Government, notes that the Applicants, having purchased the jewellerv in a
legitimars manner without having any knewledge about the orgin and nature of the
Jewellery, are bonafide purchasers They have Lecome entangled in the 1gsue even
thougk they had noething to do with theallegal import of the sad jewellery

24, Inview of the above, the Government upholds the Orders-in-Appeal Nos MUM-
CUSTM-PAX-APP-1809 & 1810/2022-23 dated 22 11 2022 [Date- of 1ssue
23 11 20272] mn respect of the Applicanis, passed by the Commissioner of Customs
(Appeals), Mumba: Zone-lll and does not find 1t necessary to interfere with the same

25 The Revismion Applicatons are chsposetl on the above ternis

mr"w*

{::HRAWAM&JMAR m
Principal Qommissioner & ex-oificio
Additional Secretary to Government of Incia

ORDER No 374 /2024-CUS {(WZ)/ASRA/MUMBAIL DATED 0L0%.2024

To,

I Mrs Viuta Jarpuria, 863, 12+ Main, 3 Block, Koramangala, Bengaluru-5600
34
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Mrs Devk: Japuna, [now deceased and represented by Mr N.K Jaipuria, Mr.
Aditva Jarpuna and Mr Vikram Jaipuria, all as legal representatives) B63, 124
Main, 3« Block, Koramangala, Bengaluru-5600 34

Pr Commissioner of Customs, Chhatrapuu Shivajl International Awrpert,
Terminal 2, Lovel-1l, Sahar, Andher: (East), Mumba 400 099

Copy 1o

1

The Commussioner of Customs (Appeals|, Mumba: -Il, Awas Corporate:

Pomt, 5% Floor, Makwana Lane, Behund S.M Centre, Andhéri-Kuris Road,

Marol, Mumba - 400 (059

Ms Yovimi Rajesh Rohra, Advocate, M/s Chander Kumir & Associates,
#510, 4% Floor, Oxford Towers, 139, Old Awrport road, Kodihalli, Bangalore
560 008

g/ér P 5. to AS [RA), Mumba
File Copy

5

Nonceboard.
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