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ORDER 

These separate Revision Apphcauons have been filed by Mrs Vinita Jaipuna and 

Mrs Devki Ja@puria [mow deceased and represented, throwgh her legal 

répreseritatives) (herem referred to as ‘Applicant No 1 and Appheant No? 

respectively and as “Appheants’ when referred collectively)’ ageunst the Orders-in- 

Appeal Nos MUM-CUSTM-PAX-APP- 1809 & 1810/2022-23 dated 22 11 2022 [Date 

of issue 23 11.2022) passed by the Commussioner of Customs {Appeals}, Mumbai 

Zone-Il] in respect to the Applicants 

2 Both the Apphcants alongwith others were noteees in adyudieaton 

proceedings for having purchased diamond jewellery from Mrs Vihan Rajesh Sheth, 

which were illegally mported by Mrs Vihar Rajesh Sheth without payment of 

customs duty and declaration to customs, and subsequently sold ta the Appheants 

The genesis of these Appheatans les in the tipart of diamond jewellery by Mrs 

Vihan Rajesh Sheth and the gist is as under 

21 Based.on specific information, Mrs/Vihart Rajesh Sheth was intercepted by 

DRI of 30.07.2013 on her arnval at.CS! Airport, Mumba: alier she cleared Customs 

through Green Channel The passenger had not declared to carrymg any dunable 

goods and on search of personal baggage no dutiahble goods were recovered However, 

personal search of the saud passenger resulted in recovery and seizure of diamond 

studded gold jewellery from her upper-and lower mner garments. The passenger was 

also found to be in possession of one new wrist watch of Hubolt brand, ] Samsung 

mobile, 1 I-Pad, ene red coloured diary and few documents, all of which were seized 

under the Customs Act, 1962 The scized jewellery and wrist watch were totally 

valued at Rs 245 crores by a Govt Approved Valuer 

3.2 Mrs Vihanm Reyesh Sheth m her statements interala stated that she 15 

resident of Smmegapore and residing there since cluldhood, that her father Rajesh 

Sheth ss a diamand trader; that yewellery showroom in the name Of Vihan Jewels al 

Hotel Grand Hyatt, Murti was bemp-run by Sar diten Sheth |her uncle}, that she 

admitted to have carned diamond studded gold jewellery from Smegapore on 
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30 OF 2013 and to have evaded payment of Customis duty levrable in Indig, that she 

had concealed the jewellery in her mner garments to evade customs duty and not 

declared before Customs of carrying the same 

33 The Jewellery showroom of M/s.Vihari Jewels was searched and 41 pieces: 

of diamond snidded gold’ jewellery valued at Rs.2,05,21,000/ - and certain 

documents were taken over Shri Jiten Sheth (uncle of Mrs Vihan Sheth) submitted 

4 purchase bills teswed by M/s Vir Gems m favour of Vihan Jewels clarming 41 pes 

of unaccounted jewellery seized were covered by the said invowes In his statements, 

he stated thet he was mto manufactunng and trading of loose diamonds. and 

jewellery and the saad business is bemg carried outun the name of Rajesh Brothers 

and Vihan Jewels, that he has another partnership Company M/s Tisya Jewels, that 

his jewellery showroom contains 20% excess unaccounted stock of jewellery; that 

Mrs Vihari Sheth in last 3 months on 3 different occasions had brought. some 

thamond studded gold jewellery from Singapore; the same was handed over by her 

for sale in his showroom situated in Hotel Grand Hyatt, Mumbai; that all the sad 

jewellery was being smuggled inté India by her in her personal baggage, that he was 

to pay 29) cotamissi6n to Mrs Vihan Sheth on the profit and after sale of diamond 

studded gold jewellery, 

34 Durnngthe course of invesugation, in his statements, Shri Jitendra Kitavat of 

M/s.Vir Gems stated that he had never supplied any jewellery to M/'s Vihari Jewels 

ar any other sister concerns, that he bad rssyed 4 mveoices in the name of M/s.VJ on 

the request of Shri diten showing sale of diamond studded gold jewellery valued at 

approx 1 75 crores, that no diamond studded gold jewellery was ever sald by him. to 

Mr. Jiten; that Mr, Jiten had requested to issue four bills which were prepared as 

per the instruction/:mformation received from Mr Jiten and on the bass of pnatours 

of jewellery details-given by Mr Jiten 

4 Show Cause Notice dated 2701 2014 (SCN No.1) was issued to with respect 

to the goods Seized from’ Mrs Vihary Sheth on 30.07 2013 and from the showroom 

of M/s Vihan, Jewels proposing confiscanon of the goods under Section 11 1(d) {j) (2) 

and [m) of the Customs Act, 1962 asd imposition of penalty on both of them under 

Secuon 112 ibid and piirsuant to Mrs Vihari Rajesh Sheth and MrUrten Sheth filing 
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applications before the Settlement Commussion, the case wan settled by the 

Settlement Commission vide Final Order No 109/FINAL ORDER/CUS/AS/2016 

dated 29 06 2016, 

& Analysis of the data stored 11: the said Samsung mobile seized from Mrs Vihan 

Rajesh Sheth and entries found to be made in the red chary indicated that she had 

apparently indulged m smuggling of diamonds and diamond studded gold jewellery 

(to the tne of Rs. 30 crores approx) in the past, that Mrs Vahen Sheth was in the 

habit of smuggling gold jewellery/ diamonds from Vihan Jewels Pte Ltd , Smgapore 

and House of Gems, Singapore, in which her mother-and father are Partner and 

Managing Director respectively, that her uncle, Jiten Sheth was using M/s Vihar 

Jewels, Mumbai as a front to market and sell the yewellery smuggled in the past, that 

Mrs Vihar Sheth was a:condust by her family in India and Singapore to smuggle 

jewellery and sell them through their fanuly showroomin Mumba, that Mrs Vihar 

Sheth has travelled 32 times m the past 27 months and Hed smuggled. gold 

jewellery / diamonds mm her previous trips also 

6 In her further-statement, Ms Viham Sheth divulged that the entries an the red 

coloured diary with names of certain persons with desenption of jewellery and 

amount (in USD) -and also 1, was observed that) umapes’ were found m her |: 

pad/mobile phone were soldi through M,/'s Vihan: Jewels and summons were issued 

to the said persons, who submutted their jewellery along with the invoices issued by 

M/s Vibari Jewels and payrient dels All the jewellery tems and diamonds 

mentioned im the myoices-tssued by M/s Vihan Jewels were seized under 

panchanamas inder the reasonable behef that thuse were smuggled items and hénce 

were hable for confiscation under the provisions of Customs Act, 1962 and the 

statements of concerned pérsons-were recorded under Section 108 of the Customs 

Act, 1962. 

7 The said jewellery ttems and diarmonds submitted bi the concerned persons 

were cxamined by the Govermment Approved Valuer, who opined that all the articles 

ol jewellery appear to be imported and appraised éach'of the jewellery sold to the 9 
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persons imeluding both thé Apphoants-menuoned above. Collectively the jewellery 

has been valued‘at Rs 16,41,45,682/ - 

8 Investigations in respect of the gold studded diamond jewellery smuggled in 

the past by Mrs Vehart Rajesh Sheth revealed that jewellery were sold to Mr.Mang) 

Modi, Ms Bhakt: Modi, Ms:Smita Modi, Ms,Rina Jain, Ms.Aditi Hemendra Kothari, 

Mrs Virita Jaxpuna, Mrs Devia Jampuria, Dr Swata Jetley.and Mr Risabh’ Poddar 

and was found.to be have been'sold through vanous invoices generated in the records 

of M/s.Vihan Jewels 

9 After followmg the due process of the law, the Onginal Adjudicating Authority 

(QAA) viz, Additional Cornmussioner of Customs, Chhatrapat: Shivay International 

(C'S J) Awport, Mumbai yide Order-In-Ongmal No ADC/VDJ/ADJN/1/ 2021-22 

dated 28042021 issued through FNo [S/14-5-217/2014-15 Adjn 

DRI/MZU/C/INV-08(n)}/ 2013-14] ordered absolute confiscation of confiscated sexed 

dhamond jewellery valued at Rs. 16,41,45,682/- under Seetiots 111(d), 111), 114()) 

and |11(m) of the Customs Act, 1962 with option to Mrs:Vihari Rajesh Sheth to pay 

a fine of Rs 2 50 crores in hew of confiscation under Section 125 of the Customs Act, 

+962 in addimon to payment of customs duty as per Notsfication No. 136/90-Cus 

dated 20 03.1990 as amended by Natrfication No 16/2005-Cius dtd.01.03.2005 and 

other duties as appheable. Penalty of Rs 2.00 crores was imposed on Mrs. Vihan 

Rajesh Sheth under Sectuan 112 (a) & (b) of the Customs Act, 1962, Penalty of Rs.75 

lakhs was imposed on Mr diten Sheth under Section 112 (b) of the Customs Act, 

1962 and Penalty of Rs 20 lakhs was mposed-on M/s, Vihan Jewela under Section 

112 {b) of the Customs Act, 1962 

10, Aggrieved by said Order-in-Origimal, appeals were filed before the the Appellate 

Authonty 1.¢ Commussioner (Appeals), Mumbai Zone-Ill by Shri Rishab Poddar, Mrs 

Bhakti Mod:, Mr Mano Mocs, Mrs Smita Modi, Mrs Rian Jain, Mr. Jiten Sheth, Mrs. 

Vihari Rajesh Sheth, Mrs. Vihan Jewels The Appellate Authonty vide Ordern- 

Appeal No MUM-CUSTM-AMP-APP-397 to 405/2021-22 dated 23 07 2021 [F.No 

$/49-208 to 932,1158,1159,397/2020), upheld the penalty of Rs 2,00,00,000/- 
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imposed on Mrs, Vikan Rajesh Sheth,penalty of Rs 75,00.000/- umposed on Mr 

Jiten Sheth and penalty of Rs 20.00,000/- imposed on M/s Vihan Jewels, by the 

QAA The Appellate Authonty alse rejected the assessable value of the seized goods 

ascertamed by the OAA and recietermined the same to be the value of the sewed 

goods mentioned m the VAT paid invoices issued by M/s Vchar: Jewels The AA also 

ordered for the redeption of the goods to the buyers on payment of redemption fine 

vat the rate of 15% of the value of the goods mentored m the VAT mvoices issued by 

M/s Vikart Jewels The AA ordered that in addition to the redemption fine under 

Section 125(1) ef the Customs Act, the buyers shall be hableto any duty and charges 

payable in respect of such goocs under Section 125{2) of the Customs Act 

11, The separate appeals filed py Appheant No 1 and 2, alongwith 2 other noticess 

1¢ Sm Adit: Hemendra Kothan and Dr Sujata Jetley was decided by the Appelfate 

Authority iz, Commrusstoner of Customs (Appeais|, Mumba Zone-Ill, vide his order 

Order-in-Appeal No MUM-CUSTM-PAX-APP-1809 & 1810/2022-239 dated 

22112022 [Date of issue. 23.11.2022) [FNo $/49/1153,1156.1163 and 

2560/2021] modified the order of the Ongnal Adjudicating Authonty to the extent 

‘of rejecting the assessable value of the guods seized from them, ascertamed by the 

OAA on the bass of the valuation reports given by the Government valuer and 

redetermming the same to be the value of the seized goods menuoned im the VAT 

pad invoices issued by M/s Vihan Jewels The AA algo ordered for the rédemptian 

of the goods to the buyers |Appheant No 1 and Appheant No 2m the mstant case 

and to Smt Adin Hemendra Kotharn and Dr. Sujata Jedley] on payment of redemption 

fine at the rate of 15% of the value of the goods. mentioned im the VAT invoices issued 

by M/s Vihari Jewels: The AA ordered that m addition to the redempuan fine under 

Seenon 125(1) of the Customs Act, the buyers shall be hable to pay any duty and 

charges payable m respect of such gouds under Section 125/2) ef the Customs Act. 

1962 

12. Ageneved withthe aforeserd Order passed by the AA, the Applicant No | and 

Appheant No 2, being two of the four persons involved im the Order-in-Appeal! haye 

preferred separate revision apphcabons against the same. The Grounds of Appeal in 
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toth the appheations being common, save for dates and relationship, are clubbed 

and areas undar; 

1} That the impugned order has been passed by the Appellate Authority without 

aty appheatan of mind te the contentions raised by the Applicants, and also without 

properly appreciating and understandmg the statutory provisions, 

4) ‘That the Appellate Authority has passed the said order in appeal mechanically 

upholding the findmgs of the Adjudicatig Authonty m so far as the findings that the 

woods are smuggled and hable to confiseanon are ¢oncemed, without even 

considermg or controverting the grounds of appeals urged in this regard as well as 

the submissions made by the Appheants, 

1) That the non-appheston of nund 1s wnt large over the unpugned Order m 

Appeal inasmuch-as the Appellate Authonty has iechaitiienlly upheld the findings of 

the Adjudicatung Authority by broadly re«stating the findings of the Adjudicating 

Authority, 

wv) That the lack’of findings on the submissions made by the Applicants renders 

the impugned Order in Appeal wholly devoid of any substance in as much as it is 

settled law that findings in @ quasi-judicial order cought to be based on evidence and 

reason The Applicants have placed reliance on the followimg decisions (a) Union of 

India & Ors, vs. Security atid Finance (P) Ltd, {1983 (13) ELT. 1562 (8.0 )) (HAG 

Enterprises vs Umion of India, (2015 (316) ELT. 449 (All) (c ) Nestle India v 

Commissioner of Central Excise, Chandigarh, [2009 (235) E.L.T. 577 {S C.} | {d) 

Commissioner of ST,, Bangalore vs Maa Communications Bozell Lid., [2010 (19) 

STR 490 (Kar |] 

v} That the achen of the Appeliate Authanty of not recording proper reasons 15 

intheative of the fact that the said authonty did not apply her mind to the facts of the 

case, and has fallen short of demonstrating that there were cogent reasons to uphold 

the findings of the lower authonty, 

vi) ‘That an failing to consider the evidence on record and the contentions put forth 

by the Appheants, the Appellate Authonty has acted against the principles laid down 

in the decisions of relied upon supra and also relies.on the decision of the Honourable 

Supreme Court in SN Mukhenee vs Union of India, [1990 AIR 1984) and on the 

decision in Uppet India Tannery vs. CC, [2002 [148] ELT 685 (Tni-Mumi]]. 
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vu) That the Appellate Authority has grossly erred in holding that the observations 

of the settlement commussion mdicate the factual correctness of the allegations 

levelled by the Revenue m SCN 2, 

vit) That the Appellate Authonty failed to appreciate that the SCN 2 or the 

allegations theréin wete not the subject matter: of the order of the Settlement 

Commssion in Final Order No 109/FINALORDER/CUS/AS/2016 dated 29-06- 

2016, 

ix} That the Appellate Authonty failed to appreciate that the Adjudicatung Authonty 

had rendered a wholly incorrect finding that the present owners do, not have any 

evidence/proof of het umport of the jewellery vathout ecantroverung the fact 

circumstances stated by the Appheants; 

x} ‘That the Appellate Authonty fegled to appreate the averment of the Appheants 

husband/son (of A2), Shri Aditya Jarpuona, detailed m his letter dated 16 09 2014, 

detailing how they had come m cantact with Mrs Vihar Sheth aid orher aspects if 

the transaction with her for purchase of the jewellery and the details of the payments 

matte by them; 

xa] That the Apphcants had no knowledge as to whether the subject jewellery 

were: imported by M/s Vikan Jewels as the Apphcants had been told that the 

jewellery would be manufactured to order at Mumbai, that it 18 reiterated that the 

jewellery were purchased from a store, v2 M/s, Vikan Jewels, having its outlet at 

No F 18, Grand Hyatt Plaza, Santacruz (E), Mumba: 400055 and that the 

Appheant’s husband /sonjof A?) had visited the store and taken delivery at the said 

store; that they were innocent purchasers of the jewellery and had no reasons to 

believe that the yewellery was m any manner smuggled of not duty paid as Mrs Vihan 

Poddar had told ‘that the jewellery would be:manufectured in her umt in Mumbaa, 

that the Applicants have specifically paid for labour as well in the tax invoice and 

were all along under the impression that the subyect jewellery was made at the 

workshop/tun:t of Mrs. Vihari Poddar in India and that the Appheants had no reason 

to believe it was made elsewhere as the bangles are typical to the Indian taste, 

sai} ‘That the Appellate Authority has rendered a wholly aiearreot finding tha the 

Department has discharged 1s burden of proof under Section 123 fauling to 

appreciate that the Adyudicating Authonty itself had only relied on the court findings 
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mentioned at para 65.1 to 653 and that the-rano of the decisions cited in para 65.1 

to 653 are distmguishable in that the said decisions have been rendered in the 

peculiar facts and circumstances of those cases, which are entirely different from the 

facts and arcumstances of the Applicant's case, 

xin} «That the Appeliate Authority failed to appremate that m any event Sechon 

123 of the Customs Act, 1962 would not apply in the Applicant’s case, 

xiv) ‘That the Appellate Authority ought to have appreciated that Section 123 of 

the Customs Act, 1962, us per sub-section (2) thereof, applies to gold, and 

manufactures thereof, watches and any other class of goods which the Central 

Government may by notalication 1m the Official Gazalte specify; 

xv) That the Nonfication No 204-Cus dated 20.07.1984 as amended, issued by 

the Central Government, specifying the other classes of goods, for the purposes of 

Secuon 123 alae do not specify diamond jewellery, 

xvi) That the Appellate Authonty bas not controverted the Applicants contention 

that the diamond bangles studded on the setung of 18 k gold purchased by the 

Applicants are classifiable as diamond jewellery and merely because the setting or 

‘base 18.18 k gold, which 1s inseparable without tlestroying the design, the diamond 

bangles cannot be said to be gold or manufactures thereof so as to attract the 

provisions of Section 123 6f the Customs Act, 1962; 

xvuj That Appellate Authonty has rendered a wholly incorrect finding that the 

Department has discharged its burden of proving the iWegal smuggling of the 

jewellery, 

xian) That the.AA and bas failed to controvert the Applicants’ contentions and the 

onus to prove that the diamond bangle purchased by the Applicants are smugeléd 

into India, is-on the Department and the Department has not adduced any evidence 

to substanbate the said allegation:and therefore the propesal to confiscate the said 

diamond bangies is untenable Reliance placed on the decisions m (aj = Naryan 

kumar Jam vs, UOl, [2000 (125) ELT 450 (Mad)| and {b) Collector of Customs, New 

Delhi vs. Sudhur Electronics, (2600 (123) ELT 1054 (Trij] 

x) That the Appellate Authority has rendered a wholly incorrect finding that the 

Department has proved the smugeled mature of the goods through the confessional 

voluntary statements of Mrs Vihar Rajesh Sheth and Mr Jiten Sheth, that from the 
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analysis of the data stored in the Samsung mobile seized from Mrs Vihan Rayesh 

Sheth and the entries.in the red diary indicated that she had apparently mdulged m 

smuggling of chamonds and diamond studied gold jewellery m the past; and that 

the Appellate Authonty ought to have found that the Diamond Bangits has been 

seized without adequate material to form redsoneble belef and hence they are not 

hable to confiscation and have to be released m as much as the aforementioned 

findings have been rendered by the Appellate Authority without controverting the 

contentions of the Appheants raised m the grounds of appeal and written 

submussions filed im this regard The relisvicee placed on the decisien in CC ys D 

Boormull, [1983 (13) ELT 1546 (SC)) 

xx) That the Appellate Authority has not controverted the Applicants’ specific 

contention that the Department has:not let in any evidence to show that the semme 

officer had adequate material which would form “reason to believe" as contemplated 

in Section 110 of the Customs Act, 1962 to effect the seizure Reliance placed on the 

decisions in Ashok Kumar & another vs CCE &.Cus, Kanpur and another, |1984(15) 

ELT400 (All) Gurumukh Singh vs Umon of India and others, |1984(18|/ELT (P&el)). 

Aasu Exim Pyt Ltd ve. Commissioner of Customs, New Dellu, (2006 (205)ELT 1077 

{t- Mumbay}], Lalehand Kothar; vs CC/P), Mumba, (2001 (196) ELT 525 [Tr 

Mumpbai)| and Sultan Dharam vs Commissioner af Cus (P}, Mumbai, |2007 (220) 

ELT 620 (Tri-Mumbey)), 

xxi) That the Appellate Authority has not controverted the specific contention of 

the Applicants with regard to the statement of Mr Jiten Sheth dated 01 08 2013 and 

that it 1s settled law that an wncorroborated statement of a co-accused cannot be 

relied upon to render @ finding that the offence alleged has been commuted by Mrs 

Vihan Rajesh Sheth, more so when she was never confrented wth ‘the smc 

Statement, 

xxi) That the Appellate Authority grossly erred in failing to appreciate that, many 

everit the said statement also refors only to three occasions un the past three months 

dating back from 01.08.2013 which would dover only May, June and July 2013 and 

can by no stretch of imagination cxtend to the diamond tangles sold to the 

Applicants on, 1604 2013, mere so when the statement of Mr Jiten Sheth stutes 
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that the said jewellery allegedly smuggled by Mrs Vihari Rayesh Sheth in the past is 

hing unsold 11 his show room, 

soul} That the Appellate Authonty hes merely mechanically reproduced the 

allegation in the show catse notice when tendering the findimg that from the diary 

and private records, without controvertmg the categorical assertions of the 

Apphcants m the reply regarding the diary and private records; 

sxiv) That the Appellate Authority-has not discussed or refuted the Applicants 

specific contention about the entries in the diary pertamung to bangles and that it is 

also pertinent that the only other entry alleged to be that pertaimime to the jewellery 

sold to the both the Applicants , 1s an endorsement “June Bangie Nita 40 lakhs’, 

That it ctily stands to. reason that when a speerfic endorsement 18 made indicatng a 

month, it can only be a note for an intended achon to be performed in that month/or 

an action that has happened m that month In any event, the second endorsement 

only mentions the name "Nita" which can relate to anyone, mchiding any other 

resident of the same name in Mumba: or elsewhere and cannot be said to be 

conclusively connected to the Applicants in any manner; 

saw] That the Appellate Authority fled to appreciate that, in any event, there is 

neither an allegation of the Applicants having placed any order for delivery of one 

more bangle to be delivered mm June nor-1s there any evidence that the Applicants 

Have in any manner transacted the said amount with either Mrs. Vihari Rajesh Sheth 

er with Jiten Sheth or with anyone-else and that the alleged recovery of proforma 

mivoice from Mrs’ Vikhari Rayesh Sheth’s phone done at the in-house forensic analysis 

facility of the DRI is susceptible due to the same being a non-independent eviderice 

collection 

xxvi} Thet the mere existence of such a proforma invoice which mdicated a sum 

higher than the sum finally negotiated and paid far on issuance of a tax mvoice, in 

respect of the diamond bangle purchased by the noticees in. April 2013, and nothing 

more and that the alleged entries therefore can in no way relate to the transaction of 

qparchase.of diamand bangles by the Apphcants that has.taken place in April 2013, 

particularly since the forensic analysis not by an independent agency; 

xxvuj That the Appellate Authority has not controverted in the impugned order, 

the tategorical averment of the Applicants that no order for any bangles to be 
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delivered in Jun# 2013 was placed and alse the categorical averment that there has 

been no bangle delivered by Mrs. Vihar Rajésh Sheth or her agent orvanyone clse ta 

the Applicants in June 2015 and-demes thal Mrs Vihan Rajesh Sheth had made ‘a 

sale of bangles to the Apphcants m June 2015, 

(xxvii) The Appellate Authonty has not controverted the sprefic contention af the 

Applicants that in any event, when there was no difficulty far the DRI to do so, 1 1s 

pertinent that they have ‘refrained from investigating and placing on record whether 

er not Ms Vihar: Sheth has in the past made declarations before the Customs 

Authonties during her visit and also whether or not her baggage had been examined 

and sereened, 

xxix} That the Appellate Authority failed to appreciate that in the absence of any 

such evidence, the sole fact that she was trivellimg between Incha and Simgapore 

cannot be the basis for 4 reasonto beheve that she had indulged m smuggling the 

said seized bangles especially in the complete absence of any corroboratiwe evidence 

as to on which occasion, if at all, she had done so and when the bangles themselves 

are not stated to have any foreign markings, 

xxx) That the Appellate Authornty has also not controverted the contention of the 

Applicants that ‘Information’ 1s merely unvenfied data and cannot be equated with 

“Intelligence”, which 16 specific Therefore merely on the basi= of the so called 

information about Mrs Vikan Rajesh Sheth indulging mm smugehng m'the past, m 

the absence of any corroborative evidence to substantiate the same and when there 

was no endence on record ull the date when the officer Has Stated that he had 

reasonable bebef to seize the diamond bangles, which would yusniy the farmation of 

the said reasonable bebef, the seizure made on mere suspicion 18 clearly void ab mrho 

and the seazed goods ought to be released 10 the Applicant unconditionally, 

xxxI) That the Appellate Authority hes failed to.discuss or reject with reagons the 

Appheant's specific contenuon that the valuatiort report does not give any basis or 

reasoning why the sad opmion has been formed and that the Appellate Authonty 

failed to appreciate that the valuation report does not state any alleged [foreign 

markings'om the diamond bangle that can indicate that it is of foreign origin and 

other deteuls that on the contrary the bangle 1s definitely of Indian taste a5 1s eviderit 

from its design, 
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xxx) That the Appellate Authomty failed to appreciate that the valuation report 

also does not indicate the basis on which such a valuation has been-armmved at, as 

there is no evidence of the value of any similar/comparable goods having been 

imported and cvaluated and there 16 no basis for the value assessment; 

xxxiii} That the request for permission to cross.examine the valuer who has piven 

the said valuation report dated 16.09.2014, 1m respect of the aforesaid diamond 

bangle seized from the Applicarits was not granted, 

=xxxiv) Thar the jewellery was purchased from a store, viz, M/s. Vian Jewels, 

Having its olitlet at No F 18, Grand Hyatt Plaza, Santacruz (E), Mumba -400055 

and that delivery was taken at the said store and had specifically paid for labour as 

well ati the tax, 

MARY] That, the Appellate Authority has rendered a wholly incorrect finding that 

no documentary evidence has been submitted by Mr.-Jiten Sheth to establish the 

hejt procurement of the impugned items sold to the Applicants under the-invoice of 

M/s Vihan Jewels and that the fact remams that the procurement of the said items 

by M/s, Vihan Jewels has not been accounted for m their registers and hence the 

same were found to have been illicitly acquired) 

xxxvi} That the Appellate Authomnty failed to discuss or controvert the specific 

contention af the Applicants that vide letter dated- 27.09 2013 Shn Jiten Sheth 

provided details of job workers employed by M/s. Vihari Jewels and the sales invoices 

issued dumng the year 2013-14 and that the manufacturer/ job worker of the 

diamond bangles sold to the Appheants is Shr. Tarun Das and that no statement of 

She Tarun Das has been taken and the nouce neither gives any reason for not 

‘vestigating this crucial fact ner does it state any difficulty faced by the Department 

preventing it from investigation of this fact and un the absence of the same, the onus 

is then shifted to the Department to show that the said contention is untenable and 

thot the goods were indeed of foreign omgiti arid smuggled.as contended by them; 

xxxvu) That the Appellate Authonty ought to have found that as a bonafide 

purchasers of the said dimmond bangles, in the face of lack of evitlence, eny 

inculpatery: statement by any of the acrused ay regards the said seized diamond 

barigles, m the absence of ary foreign markings stated to be present on the sad 

diamond bangles and due to the fact that the crucial contention: regarding 
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manufacture of the said diamond bangle-by the job worker Mr Tarun Das remmns 

urcontroverted by the Department, ots clearly evident that the Applicants have 

establahed the probabihty that the sand chamond bangles sold to che Applicants were 

manufactured im India and are not of foreign origin, 

xxxviil] That the Appellate Authonty ought to have fond that inasmuch as the 

Department has failed to prove its case that the contentions of the Apphecants thar 

the ciamond bangle is of legal and local origi ts amcorreat, the proposal for its 

confiscation is therefore devoid of any ment Rebance placed on the decisions m 

Rajesh Pawar ve UOl, 2014 (308) ELT 600 (Del), Ran Chhordas Agerwal vs ‘CC. 

Lucknow, [2014(313)ELT 283. [Tri- Del}, Kirulal Gagaldas Shah vs CC, Calcutta. 

(1983 (14) ELT 1966 (CEGAT]), Ruesh k Bansal vs CC, |1988(38\ELT 208 (Tr1}) and 

Sachin A Mehtavs CC{Preventive), Kolkata, (2003(162)ELT 722 (Tri-Kalkata)] m this 

regard, have alsu not been controverted by the Appellate Authority 

xxxix) That the Appeliate Authonry hes grossly erred in rendenrig a finding that 

by filmg appheahan. before the Settlement Cammussion, Ms Vihan Seth admitted tu 

her smuggling jewellery without declaration and payment of custonis duty dunng 

her visits and the findings are wholly untenable; given that the present SCN was not 

the subject matter of the appheation before the Settlement Cornmission and the 

finding thatan as much as when she was mtercepted on 30 07 2013, she was found 

adopting a modus does. not automaucally mean that she has adopted the same 

modus in the past also, given that the onus to prove that she has adopted such a 

modus iri'the past squarely hes on tie Department and has not been diacharged by 

the Revenue, 

xl) ‘That the show cause notice which does not categorically démonstrate the 

allegation. 1g vitated on this count alone and that 1 ws settled low that the show 

cause notice 1s the foundation.n the matter of levy and recovery of duty, penalty and 

interest as ‘held by the Honourable Apex Court in Commussioner of C.Ex, Nagpur v 

Ballarpur Industres Lid, 2007 (215) ELT 489 (SC) 

xh) Thatthe mutial burden to substancate the-alleganons m-the notice rests with 

the Department and the Department ought to let m evidence cateponecally 

demonstrating the allegations raised antl mereconjectires in the nouce issued would 

not coristitute evidence enough to prove the stated allegations The Applicants have 
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tehed on the following:case laws im support of thei contention [a} Phoneix Mills Ltd 

vs Umon of India, [2004 (168) ELT 310 (Bom)] (b) Bharat Seats Limited vs. 

Commissioner of C Ex, New Dela, [2009 (242) ELT 308 (Tr Del }] (c) National 

Aluminmim Company Ltd vs Commr. of C Ex, Bhubhaneshwar, {2004 (177) E.L.T. 

§99 (Tri. Del }] and (d) Consumer Plasties Pvt. Lid , vs, CC, | 2004 (171) ELT 415 (T)] 

(xlu} That the show cause notice should disclose matérial facts and particulars 

m support of the allegahons made there: and 1t has been held that the burden 16 

cast upon the Revenue to substannate the allegalon made by them adducing 

sufficient evidence and that the show cause notice issued without any tangible 

evidences and based only on mierences involving unwarranted assumpbons is 

vitiated by an error oflaw The Appiicants-have relied on the following case Jaws in 

Support of their contention (a) Rajymal Lakinchand vs Commissioner of Customs, 

Aurangabad, [2010 (255) ELT 357 (Bom | (b) Jegrit Industnes va CCE, 

Aurangabad, [2004{167) ELT 442 (Tn-Del}) (c ) Commissioner of Customs vs.-Auto 

Ignition, [2008 (226) ELT 14 (SC}) (d) Conunissioner of Customs (imports! Chennai 

¥8 Flemingo (DFS) Pvt Ltd, [2010 (251)ELT 348 (Mad}}. 

xin) That given that the Show Cause Notice has:not let many evidence to prove 

thal the goods confiscated are one that has been smuggled mto Incha by Ms. Vihan 

Seth in the past, the same 1s not hable to confiscation and ought to be released 

unconditionally; 

xhv) That the diamond bangles, seized from the Appleants under Mahazar dated 

1609 2014 may be unconditionally released mmediately to the Appheants in as 

much. as the proposal for confiscation is totally mischievous and unwarranted under 

law That though the seizure is premised on the alleged information that Mrs; Vihart 

Sheth indulged in smuggling sn the past, the evidences narrated in the said mahazar 

as well as the subsequent mvestigation has belied the credibility of such information 

and has in fact underscored the fact that the said sewure was only on mere suspicion 

and there was no teal basis for formation of reasonable belief rendenng the seizure 

to be one mace sans any evidence material and germane, and thus notin accordance 

with law Reluance is placed on the decision in Angou Golmei vs. Vizovolie Chaka 

Sang [1996 (81) ELT 440 \[Pat)}, AG International vs CC, Allahabad, [2013 (295) 
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ELT 113/Tri-Del)| and United Brothers vs Commisstorer of Conzral Excise, Calcutta, 

\2001 (238) ELT407 (Tn-Kolkata)] in this regard, 

xiv) = That the redemption fine imposed 1s excesswe Rehance is placed on the 

deeisiun of the Honourable High Court of Kolkatta m Extrusion vs CC, Kolkatta, 

[1994(70) ELT $2 (Call), Hay Abdu] Aveez vs CCE, Madras, [2000(125}ELT 390/Mad)) 

for the proposition that m the matter of mmposition of redemption fine, mens rea as 

well as conduct of the party and other extehuating arcumstances are matenal and 

relevant, 

ximj That assuming without admitting thal the said goods are notified and have 

been smuggled to Incha, even then it1s evidient that the DRI does nat consider the 

Appheants as a party who has colluded m the wllrevt unportation m as much as nether 

doés the Notice attribute or allege any awareness on the part of the Applicants that 

they are purchasing or have purchased smuggled goods nor does the Notice contam 

any Proposal to 1mpose-penalty on the Applicants. Therefore in as much as there is 

no allegation or evidence that the Applicants are comphert in the dlegal actreity, since 

the Applicants have made payment for the said diamond bangle throvgh normal 

banlang channels on bonafide belie? that they are locally manufactured, and the DRI 

has refrained from alleging any collusion by the Applicants and has also refrarned 

from proposmg any penalty on the Applicazits, the proposal for confiscation and 

imposition of-redemption fine is untenable and at best the goods are hable to be 

redeemed only on payment of customs duty Reliance 1s placed on the decision mm 

K.R: Textiles vs CC [Preventive]. Stullong, |2007 (217) ELT 118 (Tn- Kolkata]. 

Under the curcumstances, the Apphcants prayed to set aside the Orders-in Appeal 

MUM-CUSTM-PAX- -1809, 1810, i811, 1812 /2022:23 dated 22°11 2022. 

passed by the Commissioner of Customs|Appeals}, Mumba:-iIl, to the extent it holds 

the diamond bangle purchased by the Appheants from M/s Vikan Jewels as 

smuggled gootis hable to confiscauon and imposes redemption fine and also imposes 

hability to pay any duty and charges, as being illegal and untenable wi law, and (b) 

fo pass sich other orders as this Authonty may deem fit in the facta and 

circumstances of the case and in the intevest of yustice including consequential rehef. 

if any 

Page 16 of 21



F.No. 371/18-19/B/2023-RA 

13 ‘The advocates for the Applicants, M/s Chander Kumar & Associates, vide 

letter dated 08 01.2024 filed an appheation for umpleading legal representatives of 

deceased Applicant No 2 (Mrs Devia Jaxpuna), under Section 129DD of the Customs 

Act, 1962 read with Rules 8A and 8B of the Customs (Appeal) Rules 1982 read with 

Section 151 and Order XXII Rule 3 CPC, 1968 Vide the said Application, it was 

informed that Appheant No 2 had passed away on 02,01,2024 and it was prayed 

that Mr Nirmal Kumar Jarpuma (husband of the deceased Applicant No.2) and her 

two sons, Mr. Aditya Jaxpuna and Mr Vikram Jepuria, be permitted to be impleaded 

in her place as legal representatives. 

14 ‘The Advocates for the Applicants vide letter dated 08.01 2024 [received on 

12.01 2024) also filed:an application for early hearing in the matter on the grounds 

that the Applicants were women and were deprived of wearnmg jewellery seized though 

already proved to be bonafide purchasers, that the order of redemption was already 

passed, however duty charges and redemption fines being very heavy, the Revision 

Applications were filed by them 

15 Personal hearimg in the case was scheduled for 30.01.2024 or 06.02.2024 

Ms Yovmn Rajesh Rohra, Advocate of M/s Chander Kumar & Associates appeared 

anline for the personal hearing on 30 01.2024 on behalf of the Applicants. She 

revterated the earher subnussions and submitted that Mrs Devki Jampiria has 

passed away and requested to implead her legal representatives. She further 

subrmtted that the Applicants had purchased jewellery from the shop and are bemg 

Unnecessanly burdencd with addinonal habilbes, On bemg pomted out that all 

other appellants mecluding the main pérson have accepted the order of the Appellate 

Authority, she submitted that the Applicants were before this Authority for 

restoration of ther dignity 

16 Government accepts the plea'on behalf of Applicant No, 2 to umplead Mr 

Nirmal Kumar Jayputia [husband of the deceased Appheant No.2) and her two sons, 

Mr Aditya Jaipuna and Mr Vikram Jaipuria and proceeds to examune the case on 

merits 
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17. Governtnent has gone through the records of the case and the oral and written 

submussions of the Applicants Government finds that the instant case hes its 

genesis in the foiled attetp! to smuggle thamond jewellery by Mts Vihari Rayesh 

Sheth on. 30.07.2013 and her uncle who 1s also an accomplice. Investigations 

conducted by the Respondent mito the past acts of smuggling of jewellery by the sad 

Mrs Vihar. Rayesh-Sheth and the sale ofthe same by firms associated with her uncle 

Government notes that the mitial case of smugghng of diamond jewellery and 

recovery of unaccounted jewellery has been settled vide the drder dated 29:06 2016 

of the Settlement Conimission, Mumba 

18 Government notes that the mstant case was regstered pursuant to 

investigations by the Respondent. in the case of gold studded diamond jewellery 

illegally imported anto India im the past by Mrs Vihar Rajesh Sheth and sold to 

Variows:-buyers including both the Applicants, by her uncle Mr Jiten Sheth ‘by usm 

M/s Vihan Jewels as a front and records and mvoices generated by them 

Government observes that the evidence of the such illegal import in the past by Mrs 

Vihar: Rajesh Sheth was unearthed by the Respondent from forensic exammauon of 

the electrome devices and manual entnes in a diary, chentwise sale of jewellery woth 

specifications and amountsin private records which made it abundantly clear that 

the jewellery was smuggled by Mrs Viban Rajesh Sheth in the past dunny her 

frequent visits from Singapore to India, without declaration and without payment of 

appropriate customs duty 

19. Government notes that as per Section 2/25) of the Customs Act, 1962 

‘umported goods’ means any goods brought into India froma place outside india bul 

does not include goods which have been cleared for home consumption This 

definition entails that ull the atder for home conmsumpton of the.same has-not been 

given by the proper officer of customs, any goods brought into India from a place 

outside Incha will be considered As “imported goods’ In the mstant case the goods 

having been wlegally brought mo Indi and improperly removed from the customs 

area without any ordér of the proper officer of customs, would answer the defininon 

‘of “umported goods’ under the Customs Act. 1962 
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20 The Applieants, in the Revision Applications have prayed to hold the jewellery 

as not Lable to confiscation and relewse the same unconditionally stating that the 

jewellery was semed without edequate matenal to make it hable to corifiscation, 

questioned the entries im the diary and the basis of valuanor of the jewellery, stating 

that the purchase of the jewellery was het and through bank accounts, that Mra 

Vihan Sheth's filimg of application before the Settlement Commission admitting to 

smuggling jewellery does not mean that the same modus operand: was adopted in 

the mstant case. 

211 Government finds that every aspect of the averments made by the Applicants 

have already been dealt with cogently by the Appellate Authority and have beeti 

deliberated upon pomt-wise, The Appellate Authority, m the Orders-in-Appeal, has 

discussed variolis contentions of the Appheants The Appellate Authonty, whilst 

dealmg the issues at length and while countering the order of the Original 

Adjudicaung Authority, despite the averment of the Applicants, has extolled the 

innocence of the Apphcants and unhesmantly agreed that the Applicants were 

bonafide purchasers ant real owners of the goods and in terms of Section 125 of the 

Customs Act, redemption of goods should be gwen to the Applicants. The Appellate 

Authority has also negated the reasoning of the OAA as regards the manner in which 

the-value was determined and dilegently adhered to the principles/order of the 

Custems Valuation (Determination of Value of Imported Goods) Rules, 2007 to 

determine the value of the goods 

2) 2 Government notes that both Mrs Vihan Rajesh Sheth and Mr. Jiten Sheth, 

who were mnvalved in the Uegal unport of the jewellery, were also ‘notices in the show 

calise notice issucd(SCN2} mm tespect of the wlegal imports of jewellery in the past 

and sale of the:same to various buyers including the Applicants In the appeals filed 

by Mrs Vihar: Rajesh Sheth and Mr Jiten:Sheth, the Appellate Authonty has upheld 

the 0-1-0 and rayected the appeals filed by them This entails that the charge of 

legal mmport has been accepted by the maim noticees and has attamed finality and 

thus the issue rarsed. by the Apphcants that the jewellery purchased by them -were 

not illegally imported, is no longer open for ¢xamimanon Hence, this point ments no 

further chscussion 
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22 Government observes that the Appellate Authonty, whilst mghtly holdmg that 

allovang the redemption..of the seized goods to the person) other than the bonafide 

buyers from whose possession or custocy the goods were seized was erroneous, has 

in a gudiqious and lucid manner arrived at the conclusion that the jewellery be 

recleemed to the Appheants and other appellants, after armving et the value in terms 

of the pnnciples of deterzmnation of value envisaged under the Customs Valuation 

(Determmahon of Value of Imported Goods} Rules, 2007 Government also opines 

that the rate at which the jewellery 1s ordered to be redeemed, 18 reasonable and in 

the interest of justice and Government concurs with the Order of the Appellute 

Authority 

23. Government, notes that the Applicants, having purchased thé jewellery in a 

legitimate manner without having any knowledge about the ongin and nature of the 

jewellery, are bonafide purchasers They have become entangled in the issue even 

thougk they had nothing to'do weth the allegal mnport.of the said jewellery 

24, In view of the above, the Government upholds the Orders-in-Appeal Nos. MUM- 

CUSTM-PAX-APP-1809 & 1810/2022-23 dated 22112022 [Date of issue 

23 11 2029) in respect’ of the Applicarits, passed ty the Commissioner of Customs 

(Appeals), Mumba: Zone-Lll and does not find 11 necessary to interfere with the sume 

25 The Revision Applicanuons are disposed on the above ternis 

ee. 
isunicanKona 

Principal/Oommiussioner & ex-olfieio 
Additional Secretary to Government of India. 

ORDER No 1/3 13) /2024-CUS (WZ)/ASRA/MUMBAL DATED 01.02.2024 

To, 

l Mrs Virute Jarpuria, 863,12 Main, 3” Block, Koramangala, Bengaturu-3600 
34 
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Mrs Revkn Jaipuna, (now deceased and represented by Mr N.K Jaipuria, Mr. 
Aditva Jaxpune.and Mr Vikram Jaipuria, all as legal representatives} 863, 12% 
Main, 3 Block, Korainangala, Bengaluru-5600 34 

Pr Commissioner of Customs, Chhatrapau Shivaji International Arport, 
Terminal 2, Lovel-ll, Sahar, Andher (East), Mumbai 400 099 

Copy to: 
1 The Commissioner of Customs (Appeals), Murnbaa -III, Awas Corporate: 

Pomt, 5° Floor, Makwana Lane, Behind S.M Centre, Andheri-Kurie Road, 
Marol, Mumba: — 400-059 
Ms Yovnt Rajesh. Rohra, Advocate, M/s Chander Kumar & Associates, 

#510, 4" Floor, Oxford Towers, 139, Old Airport road, Kodihalli, Bangalore 

560 008 
i= PS. to AS (RA}, Mumbay 

File Copy 
5 Noticeboard. 
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