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GOVERNMENT OF INDIA
MINISTRY OF FINANACE
DEPARTMENT OF REVENUE

 Offlee of the Principal Commissioner RA and
Ex-Olficio Additional Secretury o the Government of India
Hth Floor, World Trade Centie, Cuffe Parade,
Mumbiai- 200 005

]

F.No 198/187/2012-RA /‘ a4 Dute of [ssue: Iw'[ 12 ]19

ORDER NO. M5 /2019:CX [W2Z)/ASRA/MUMBAL DATED 65- \\ - 2019 OF THE
GOVERNMENT OF INDIA PASSED BY SMT SEEMA ARORA, PRINCIPAL
COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE GOVERNMENT OF
INDIA; UNDER SECTION 35EE OF THE CENTRAL EXCISE ACT, 1944.

Applicant  : M/s Abyssinia Impex
Respondent : Deputy Commissioner(Rebute], Central Exclise, Rafgud.

~Subject—:-Revision Application filed, under Sectimm3SEE of the Central  Excise Act,
1944  agaihst the Order-in-Appeal Nb. US/485/RGD/2011  dated
22.12.2011 passvd by the Commissioner (Appeals:1]), Cenuul Excise
Mumbai,
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ORDER

This Revision Application is filod by the M/s Abyssinia Impex. 2, Kapara Biness
Centre, ‘A’ Wing, Ghatkopar Link Road, Benind Evercst Qarden Building, Laxminsgar,
Ghatkopar (E], Mumabi 400 075 (hereinaftet peferted 1o s “the Appellant’) against the
Order-in:Appeal No. US/385/RGD/ 2011 dated 32122011 passed by the Cammissioner
(Appeals-il, Central Excise Mumbai.

2. The issue i brief is that the Appellunt merchant ¢xporter g progured
excisable gouds from the manufpeturer. They exparted the goods 50 procured fram the
manufacrurer and filed following rehate claim as indicated DEIOW:

l Si.No. | RC No. date ARE 1 No& | MRdate |Amoum
= — oAt e claimed
_ 25910 dt 21.02.07 04 d\ 300506 | 14.00.06 [ 43,245/~

35600 di 08.02,07 |09 dt 21.01,06 1 10.02.06

=

| Tomi i _

On processing the elaim the Appellant was jsued defivlency/ meme vide F. Ne
V/15- /Reb/ Abyssinia/ Rad /10110826 dured 19.08.2010 for the following deficiencies!
fii, There wasno spll selling certibonte givenson the face of ARE-L.
i) Declacation at St 11e: 3 (0], [b] &ic df ARE-1 was jn-camplete.
[iilij Chapter Heading shown On Central Excise invoice and the export
docuents were not tallving.
The Deputy Commissioner|Relaie), Cenurnd Excise, Falgad vide Creder-in-Original No.
200/ 10-11/AC(Rebate)/Raigad dated 29.04.2011 in his finding stated that the fssue i
r/o deficiency 8t §r.Np. 1 SiEhHS setied vide Order No. WEA-Hm:meﬂmuﬂm#
10,581 dated 20.09.2009 and reject 1he rehate clalm on the grounids that
i) The deciarition ai Sr.No. 3fa),b) and (0] wis fncomplete; and
il Chapler Heading shown on Central Excise jnveice and the export
documents sre not waliviag
Aggrieved, the Appellant then fiied an' appedl with the Commissioner (Appeals-l],
Cenral Exvme Mumbal, whu vide Chrder-in-Appeyl No. U_E,MB&.I'RGDJIDH dnted
22.12,2011 upheid the Qrder-in Opgnu dated 29.04.201 { snd rejected their appeal.
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3.  Being apgrieved, the Appellant then filed the current Reviston Application on the

following grounds :

4.1 that the ncton taken by the Hon. Commissioner (Appeals], in dismissing their
appeal without going into the merits and faots of the case should be get aside

3.2

3.3

that It is an isternationidly accepred principle that goods to be exported out
of w country dre relieved of the duties borne by them at various siages af
eir manulacture in order to mike them competitive In the internations!
market The most widely sccepted melholl of relieving such goods of the said
burden s the scheme of fhbowe. Thus in order w make Andisn goods
competitive n the internations) market, the tax element in 1he exporter's
cost is refunded through the systein of rebate. This is only & reimbursement
and not any kind of incentive. The said amottnt of duty was paid on the
goods exported and paid a1 the time of clearance for export. Therefore,
relectinn of the genuine rebute claim (e pact anly on techinical grourds as is
done by thy adjudicating auhonty in Ve presemt case, is nothing but
harassment to the genuing exporter and discouraging export.

(At al] the observation raised by the Appellitte authority is of procedural
ane and the same riceds te be condoned.

1.4 (hat as per Notification No. 19/2004-C.E. (N.T.| dared 06,09.2004 (herein
after as ‘Mot 1972004 needs vo fulfill two mandatory sonditions L,
i)  Goodscleared for export needs 10 be exported: and
(i) On Gootls cleared for expart praper duty has been dischargel.

. The detailgd reply to these mandotory -canditions sie wven pelow, The
remaining all conditions are procedural one and can be condoned in the
ipterest ol export.

3.5 that there is no atlegtion tha the pouds gleared did nol go oul of \ndin.

Phyaical cxport has been aceepled and is supported by the Ceritra] Excise
Authorities and Customs Authorities by endorsing the ARE-ls und Shipging
Bills by Customs Authontes. ARE1 No., Date and Division are aiso
mentioned on the Shipping Bill, When the physical export 5 nat in dispute
all oter allegations are procedumi ane and reeds © beset asitle .
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that duty payment particulars had been called from the jurisdictional Range
directly by the Deputy Commiasioner {Rebaie). However, there was ©o
allegayion n this respect

that all the decurneonis raised in the O-in-Q had been submitted, The
Authority did fot consider heir submission and also submission af Bank
Reajisation Certificate.

thyat Qal Sealing allegatin hus beent accepted by the Adjudicaring Authurity
and in vespect of no filing/wrong TN of declarniion at the end of AREL
necessany clarification submitted hy the manufacuires why wis preparing
the ARE. The dectaration has not been seoepted by bath The mithtirites.
This was refereed in 1A @iso. ThHis was only 8 procedural etrar. There was
1o other allegatisn.

hiat the CBEC vide Circular No. B57/03/2003-CX dated ©7.01,2003
clurified that duty paic fhrghgh CENVAT credit mmust bie rafunded in cash
{fhe tase of export, Vide CBEC Circular No. 510/06/200-CX dated 3.2.2000,
it was also clarified that there is no question of re-quartifying thet smount of
rebate by the repate sanciiohing authurity dnce e duty pavment is certified

by the jurisdictional Runge Supdt. jt was also clarifiedd that the rehate

sanctioning authority ghauld not examine the correctness of the assessment
but should examine oaly 1he admissitsity of tebate of duty paid on the
vk goosds covered by & claim,

that they rely on.the Order of Hon. Cesiat i the case of Comms. \/s Suncity
alloys Pvi. Ld. (2007 {218} LT 174 (Ral) - Rabete-Exempted guods cleared for

export @ pamedt of duty = Urlont of Ingia not. th GhE etwit, entitied pa ristain Ahe.

ainount in question = I no uty was fesinble anl 1 asssted was not roqpiiredd 10
poy the duty el if he has paid the duty which has been received by the
Conirissiatier, they cannnt retatn (he same on 1Y ground and mst refune The
At receiind from  GasesIes a8 on thirir oum showing - Assesser entiifed 10
nermiove goods gn pagrment af Auty. iro areDiaTy SOATSe and he (s entitle to cltim rebate
sheteon becrse e goods ware exporticd out of couniry on pryment of exGise duty -
Rule of Central Exaise Ruiles, 2002 jpara #).
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Excise” in para 3(h) under the heading “prucedures” iisell shows that this is a
procedural reéquirement. Such procedural infractions ean be condoned.

7- Government notes that as per Parn 11.1 of the CBEC Circular No. 81/8] /94-0CX
dated 25.11.1994 ander F.No. 209/ 18/93-CX,6 (Pr) =

“11.]1 Relaxation to be granted by the Collector . The Collectar is empowstred 1o
tondenie/ relax any condition relating to rebate of excise duty on goods exported for reasons
'to be recorded in wnting, i he is satigfied that the goods have actually been exgrrted.
HHowever, the Collector is not empowered o condone delay i filing of the rebate claim ffed
after the expiration of six months frowm the date of export, the time fimit prescribed under
Section 118 of {he Central Exvise Act, It may be noted that his power has to be exercised by
the Callector and not the Assisrant Collector who may be acting as Marftime Collector or the
Juristfictional Assistani Callector*

B.  In respect of issie regarding the dedlarstion at Sr.No. 3{a), (b) and (¢} being
incomplete, Covernment abserves that the Appellunt had submirted that
‘2fi) The dedaration at Sr¥a 3faj) avd fo) is (complete - The momufacturer M/ s
Cotitemporary Packtech Put, Lid. fhating its Regd. Office and Factory nt Plot No. 94,
GIDC, PorRamangamdi. ~ 391 245, Bandn) o (s letter submitted that the
decigration given in ARE-! should be reqd as Notification Ne 21/200% did
(6,09 2004 instead of Notificntion No 42/ 2601 did 26.06.2002.*
Government observes that the Order-in-Appeal and Order-in-Original have stated that
sald mistake was rectified vide letier romi the manufaeturer. Aceordingly, the rebate
claims cannot be rejectéd on point of procedural lapse which can be crogs verified or are
obvinus mistakes

e

9.  Regurding issue of Chapter Heading shown an Central Excise Invoice and the
expart documents not tallving, Government observes thet the rate of duty of CH. 7612
and that of C.H. 7616 is the same e, 10% . Government finds the mistake of chapier

heading made In their Shipping Bill prepared by Customs Deptt is condonable as it is
reveniue neutral.

10,  Government finds that the deficiencies observed by the fiust Appellate autherity
are af procedural or wechnical nawre. I cases of export, the essential fact is 1o ascertain

and verify whether the said goods have been exported. In case of évors, if the same can
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be ascertamed Trom substantive prool i other documents available for scrutiny, the
rebate clmms cannot be restricted by parrow interpretation of the provisions, thereby
denying the scope of beneficial provision. Nere technical interpretation of progedures ts
0 be best avoided il the substaniive faot of eaport ¥ not in doubt. In this regard the
Government finds suppurt from the decision of Hon'ble Supreme Court in the case of
Suksha International - 1989 (39 ELT 503 (8C) wherein it was held thar an
interpretation unduly restricting the scope of beneficis! provision is to be avoided so that
it may not take away with one hand what the policy gives with the other. In UO[ vs, AV,
Narasimhaly - 1983 (13) ELT 1534 [SC), ihe Apex Court observed that the
administrative authorities should instead of relyving on technicalities, act in 4 manner
consisted with the broader concept of jusitice, In fact, in cases of robate ji is o settled law
that the procedural infraction of Notifications, Circulars cte., are 1o be condoned i
exports have really tuken place, and thar subsiantive benelit cannot be dended for
procedural lapses. Procedures hove been prescribed o facilitate verificauon of
substantive requirement. The ¢ure aspect or fundamental requirement for rebate is the
manufacture of goods, discharge of duty thercon afid subsequent expori.

11, noview of the foregoaing, the Governmem holds that detaidl verilication of the rebate

by the acigingl adjudivating avthorty as o the evitlence regarding payment of duty e
relevant Invoice and ARE | os protuced by the appellonts in their rébate ¢laim, has to
be taken into conmideration, The Appetinnt s siwo directed to submit their relevant
recards/ documents 1o the omginal authority in this regurd for verification,

12, In view of the above, Government st aside the impugned Order-in-Appeal No.
-US;’#EE}RBE_.EQOU dated 22.12.201 land remands Back-the—nstanc case to the
origingl authority which shall consider und puss appropriate orders on the claimed
rebate and in accordance with law after giving proper ppportunity within four wecks
frem receipt of this order.

13.  The Revision Application is disposed off in t¢rmns ol above.
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14. Soardered.

Principal Cmmmimr Ex-Officio
Additional Secretary to Guvernmeft of India.

ORDER No. \WS /2019-CX (W21/ASRA/Mumbaj DATED 0< «\\ 2019.

To,

M/s Abyssinia Impex,

2, Kansra Business Centre, ‘A" Wing.

Ghatkopar Link Road,

Behind Everest Gerden Building,

Laxminagar, Ghatkopar |E},

Mumabi 400 075. .

Capy 10!
1. The Commissioner of GST & Centraf Excise , Raigad Commissionerte.

2. The Deputy / Assistant Commissioner(Rebatej, GST & CX . Raigad

Commissionerte.
oA Sri P8 10 AS (RAJ, Mumbai
4. Sparc Copy.

Pagn8ufB.



