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F.No 195/187/2012-RA 

REGISTERED 
SPEED POST 

GOVERNMENT OF INDIA 
MINISTRY OF FINANACE 

DEPARTMENT OF REVENUE 

_ Office of the Principal Commissioner RA and 
Ex-Olficio Additional Sveretary to the Government of India 

Sth Floor, World Trade Centre, Cuffe Parade, 
Mumbai- 400 UOS 

= 

F.No 195/187/2012-RA i gna Dute of Issue: taf tol19 

ORDER NO. \M4QS /2019-CX [W2)/ASRA/MUMBAL DATED 65>- \\- 2019 OF THE 
GOVERNMENT OF INDIA PASSED BY SMI SEEMA ARORA, PRINCIPAL 
COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO: THE GOVERNMENT OF 
INDIA, UNDER SECTION 35EE OF THE CENTRAL EXCISE ACT, 1944. 

Applicant : M/s Abyssinia Impex 

Respondent : Deputy Commissioner(Rebuty), Central Excise, Ratgucd. 

~Subject—~Revision Application filed) under Sectiar3SEE of the Central Excise Act, 
1944 agaist the Ofrder-in-Appeal Nb, US/485/RGD/2011 dated 
22.12.2011 passed by the Commissioner (Appeals-Il), Cenual Excise 
Mumbai, 

Pape lols
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ORDER 

This Revision Application is filod by the M/s Abyssinia Impex 2, Kanara Biness 

Centre, ‘A’ Wing, Ghatkopar Link Road, Behind Everest Qanien Building, Laxminegar, 

Ghatkopar (E}, Murreahi 400 O75 (hereinafter referred to as “the Appellant) against the 

Order-in-Appeal No. US/485/RGD/ 2011 dated 32.$2.2011 passed by the Commissioner 

(Appeals-Il{, Central Excise Mumbm- 

2. The issue in brief is that the Appellant # merchant exporter nad procured 

excigavle gavds from the phair facture They exparted the poads 50 procured from the 

manufacturer and filed following rebate claim as indicated below: 

Si.No, | RC No. date ARE TNo& | MRdate | Amount 

= — eno Sate he claimed . 

| 38910 dt 21.02.07 Q4 dt 90.05.06 14.09.06 | 43,2493 /- 

74609 di 08.02.07 | 09 dt 21.01.06 | 10.02.06 
a 

| Fotal j = 

On processing the claim the AppeHant was asued dehciency); Theme vide F. Ne 

V/15- /Reb/ Abyswinia/ Red / 10110826 dared 19.08.2020 for the following deficiencits: 

fi) There was ne self selling ceruicate givernon the face of ARE-1. 

hi} Declaration at Sr. Lio. 3 (al, (oy & fe} af ARE-1 was jn-complete. 

(ii) Chapter Heading shown on Central Excise invnice and the export 

documents were net tallying. 

The Deputy Comimissioner[Repare), 
Cenuai Excise, Raigad wide Otder-in-Original No. 

209/ 10-11/AC(Rebatel
 / Raigad dated 29.04.2021 in His finding stated that the issue i 

r/o deficiency at SrNo. Y stands setiied vide Order Na. ¥/RA-Hemani/037RGD70S
 

10/581 dated og, 99.2009 and reject the irehare claim on the grouns that 

iy The dectaration ot Seo. Be) (tr) and (oj was incomplete; and 

fil} Chapter Heading shown on Cena) Excise Invoice: and the export 

documents are not callyirg. 

Agerieved, the Appellert chet flied ar? appeal with the Commissioner (Appeals tl), 

Cenial Excme Mumbai, who wide OGrder-in-Appes! No. US/ag5/RGD/2011 
duted 

22.13.201) upheld the Ordersin <Opigiriad dated 29.04.2054 joaund rejected their appeal. 
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3, Being aggrieved, the Appellant then filed the current Revision Application on the 

following grounds : 

3.1 ghat the action taken by \the Hon. Commissioner (Appeals, in dismissing their 

appeal without going ito the merits and faets of thie case should be get aside. 

3,2 

3.3 

thar it is an fnternationully accepted principle that goods to be exported out 

of w country are relieved of the duties borne by them at various stages df 

their manulaeture in order to make them competitive in the international 

marker. The moat widely ecoented method of relieving such goods of the said 

burden js the achtine of teats. Tis in order momake Whitlam gdods 

compeltive in the international market, the tax element in the exporters 

cost is relended through the system of rebate. This is only a reimbursement 

and not any kind of incentive. The «aid amotnt of duty was paid on the 

geods exported and paid af the lime of clearartce for expert. Therefore, 

reecticin of the genuine rebate claim (cc part anly on technical grourds as is 

done by the adjudicating authority in lhe present case, is nothing bot 

harassment to the yenuine exporter and discouraging export. 

that all the observation raised by the Appellite authority is of procedural 

one and the same needs te be cundoned. 

44 that ag per Notification No, 19/2004-C.2. (N.T.) dared 06.09.2004 therein 

after as ‘Nutty 19/2004'| needs 10 fulfill wo mandatory fondo te, 

(i) Goods: cleared for export needs 10 be exported: and 

fii) Or Goods cleared for export proper duty has been discharged. 

a ‘The detailed reply to these mandatory -canditions- are given pelaw, The 

remaining all conditions are procedural one and can be condoned in the 

interest of export. 

3.5 that there is Ho allegation than the goods cleared did nol go oul of \rvdin- 

Physical export has been acvepi¢d and is supported by the Ceritra) Excise 

Authorities and Custortis Authorities by endorsing the ARE-Is and Shipping 

Bills by Customs Authorities. ARE No, Date atid Division are also 

mentioned on the Shipping Bill, When the physical export if nor in dispute 

ail other allegations are provedural ane and seeds to Ge set asicle. 
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that duty payment particulars had been called from the jurisdictional Range 

directly by the Deputy Commissioner {Rebate}. However, there was mo 

allegation in this fespect, 

that all the documents raised in the O-in-O jad been submitted. The 

Authority did fot consider their submission and also aisbmission af Sank 

Realisation Certificate. 

that Self Sealing allegatiun has beer accepted by the Adjudicaring Authority 

and in respect of no filing / wrong Ting af declaration at the end of ARE 

necessary clarification submitted hy the manufacuirer who wis preparing 

the ARE. The dectaratior: thas mot been acompted by bath The authorities. 

This was referred in O1A also, THis wire only a procedural etrar, there was 

no other allegation. 

that the CBBC vide Circular No. 687/03/2003-CX dated 07.01,2003 

clarified that dary pale Yareagh CENVAT credit saat be refunded in cash in 

the case of export. Vide CBEC Circular No. 510/06/200-CX dated 3.2.2000, 

it Was also clarified that there ts ne question of re-quaniifying tht smount of 

rebate by the rebate ganciboting 
authority once the duty payment is certified 

‘by the juriedictional Range Supdt. /t was also clarified that the rebate 

sanctioning authority should not examine qhe correctness of the assessment 

bur should examine gniy Whe adminsibslity af rebate of duty paid on the 

expurt goods covered by a claim, 

that they rely onthe Order of Hon. Cestat in the case of Comm. Vs Suncity 

alloys Pvt- Lite. j2O07 (238) BLY Ve (Ral) — Ralette-Exempted guo
ds cleared for 

export ott pecagerrteall ofduty = Uriion of India not. in akg event, entitied ra uneisih The 

amount in question — I ne duty wea fesinble avd the asecised wae for roared fo 

poy the duty stil if he has paid the duty whieh has beer received by the 

Conimissianer, Oey cannot retain: (he sate ne ry ground and must refiunel THe 

nwt receiimd from aasesser aa on tune ouin BhOUTIE Assessor entities to 

peniope goods onpayment af duty.ir areibinny eens and he (s entitle t chim rebate 

sheiteon becuse the goude niere exporteel out af country on payment of excrete duty — 

Rule of Cental Eanse Rules, 2002 pera 4). 
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Excise” in para. 3(b) under the heading “procedures” itself shows that this is a 

procedural requirement. Such procedural infractions can be condoned. 

7. Government notes that as per Para 11.1 of the CBEC Circular No. 81/8] /94-CX 

dated 25.11.7994 under F.No,. 209/ 18/93-CX,6 (Pt) = 

“Il. Relaxation to be granted by the Collector: The Collectar is empowered to 

condere/ relax @ny condition relating to rebate of excise duty on goods exported for reasons 

‘fo be recorded in wtting, (he i> satinfied that the gouds Have actually been exgortid. 

‘Fiowever, the Collector is not empowered to condone delay in filiig of the rebate claim fled 

after the expiration of six morithe from the date of esport, the tone limit prescribed! tinder 

Section 225 ofthe Certiral Reise Act, it pay be noted that his power has to be exercised by 

the Collector and not the Assistant Collector who may be acting as Maritime Collector or the 

Juristictional Assistant Collector” 

8. In respeet of issue regarding the detlaratign at Sr.No, 3jaj, (b} and (c} being 

incomplete, Government observes that the Appellant had submitted that 

“2.fi)) Fhe decaration at Seva Sfajfh) and fc) is ticomplete - The menufacturer M/s 
Contemporary Packtech Pot, Lid. fhating its Regd. Office and Factary nt Plot No. 94. 
GIDC, Por-Ramengamidi - 99) 243, Banxin) ii its letter submitted that te 

declaration given In ARI] should be read as Notification Ne 21/2004 did 
06,09,2004 instead of Notifiontion No A2/2601 did 26.06.2002." 

Govemment observes that the Order-in-\ppeal and Order-in-Original have stated that 

‘sald mistake was rectified vide letter from the tnariufeeturer. Accordingly, the rebate 

claims cannot be rejectéd on. point of procedural lapse which can be cress verified’ or are 

obvigus mistakes 
aS 

9. Regarding issue of Chapter Heacing shown on Central Excise lnveice and the 

export documents not-tallying, Government observes that the rate of duty of CH. 7612 

and that of CH. 7616 is the same je. 10% . Government finds the mistake of chapter 

heading made In their Shipping Bill prepared by Customs Dept is condonable as it is 

revenue neutral. 

10, Government finds that the deficiencies observed by the first Appellate authority 

are of procedural or wehmical nature. In:casesof export, the essential fact is to ascertain 

and verify whether the said goods have been exported. In case of rrors, if the same can 
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be ascertained Trom substantive proof in other documents available for scrutiny, the 

rebate clanms cannot be restricted by narrow interpretation of the provisions, thereby 

denying the scope of beneficial provision. Mere technical interpretation of progedures ts 

wo be best avoided if the substantive fact of export is not in, doubt: In this regard the 

Government finds support from the decision of Hon'ble Supreme Court in the case of 

Suksha International - 1989 (39) (EXT 563 (SC) wherein it was held thar an 

interpretation unduly restricting the scope of beneficial provision.is to be avoided so that 

it may not take away with one hand what (he policy gives with rhe other, In UO! vx, ALY. 

Narasimhals - 1983 (13) ELT 1534 (s€), the Apex Court observed that the 

administrative authorities should instead vf relying on technicalities, act in & manner 

consisted with the Groader concept of justice. In fact, in cases of rebate jt is a settled law 

that the procedural infraction of Notifications, Circulars ete... are to be condoned if 

exports have really taken place, and thar subsiantive benefit cannot be denied for 

procedural Japses: Procedures have been prescribed to facilitate verification of 

substantive requirement. The cure aspect or fundamental requirement! for rebate is the 

manufacture of goods, discharge of duty thereon atid subsequent export. 

11, toview af the faregaing, the Government holds that detail verification of the rebate 

‘by the ariginel adjudicating apthority a6 to the evitience regarding payment of duty i.e 

televant Invoice and ARE | as produced by the appellants in their rebate claim, has to 

be taken into consideration. The Appelinnt js also directed to submir their felevarit 

records / documents to the onpinal authosity in this regard for verification, 

12. In view of the above, Government set aside the impugned Order-in-Appeal No. 

US/485/RGD/20U1 dated 22.12:201 land remands back-the-immance case to the 

origina! authority which shall consider und pass appropriat! orders on the claimed 

febate and in accordance with law after giving proper ppportunity within four weeks 

frem receipt of this order. 

13. ‘The Revision Application is disposed off in terms of above. 
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l4. So ordered. 

Principal Esiimipaloree Ex-Officio 
Additional Secretary to Government of India. 

ORDER No: \H'5/2019-CX (W2Z]/ASRA/Mumbaj DATED OW \\ 2019. 

To, 
M/s Abyssinia Impex, 
2, Kanara Business Centre, ‘A" Wing. 
Ghatkopar Link Road, 
Behind Everest Geren Building, 
Laxminagor, Ghatkopar |E}, 
Mumabj 400 075. e 

Copy to: 
1. The Commissioner of GST & Centra! Excise , Raigad Commissionerte. 
2. The Deputy / Assistant Comrmissioner(Rebate}, GST & CX. Raigad 

Commissionerte. 
of. Sr- PS. to AS (RA), Mumbai 

4, Spare Copy. 
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