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F. No. 371/232/B/2021-RA \ ANy Date of Issuc \Laz 2024
ORDER No 147 2024-CUS (L7 ASKY ATUMBAL DATED 7 02 2024 OF TiHE

GOVERNMENT  OF INDIV PASSED Y SHED SHRAWAN  KUMAR, PRINCIPAL
COMMISSIONER & EX OFFICIO ADDITIONAL SECRETARY TO THE GOVERNMENT
OF INDIA UNDER SECTION 120DD OF THL « USTOMS ACT 1902

Apphount Ars Ramakrishie Subash Balan
Respondent  Pr Commuissionc: of Customs, C 8 T Airport, Mumba
Suhject Revisran: Apphcation hied ander Section 126DD ot the

Custonis Act 1992 eoenst the Order-m Appoal N (UA-
CUSINEPANAPE-SS v 20 doted 17 05 2021 Date of 1ssue
2305 20210 e S U238 2020 passed by thie
Conmnssiong: of Custons Appeads), Vumba Zor -1
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ORDER

e Bovision Apphicainm Les boa Crd by Ars Remasnseoa Subasn Balae

Heren tofertedd to os CApplicanty av nrest the Ordes peAppeadd o MUNECUSTALRPA®

R 200 20 dated 1T 050000 Date of assuce S U 2021 IR No B3

H —

«

Pym 2000 passod by the Commissione: Gf L astoms Appeets M ynhon done- 1

% Pt b ts of the cant are tar e Apehoants whe It otr v from Duba b
Fpont Mo SN Jed Was HIereepted peorsoalne soae hoo! the Apphoan ed o the recoverns
ai 12 eoht hanaes and O F eoia nex b oof colleate oy weredbe M prams and vadued o
e 1o Om 32 - were serzcd unde the roased abile Dobet that tne same were beinse
amueried 1hto 1aba ated henee b o corbiseation vnder e provisions ol th
Cuastoms Al 1ue2  The aophoant stated that shos crploncd, Duber The Apphcam

Sdimitted 1o owsership, possession, noredecdaration, con calmer U and recovery of the

serzedd eold

5 Atrer tolfowang the due process of law the Ongmal Adjudic wing Authonty A
s Addional Commusstoner of Customs Chhatrapat Shiap International (CSALDR
urport, Mumbar vid Order-In-Ongmal Neo ADC AR AADIN 20202019 20 dated
D8 10 2010 ordered absolute confiscation ol the sd 12 gold nangles and 04 gold
nechlaces collec el werhmy d12erams and valued at Pso 15 @8 0327 under Secton
111 il ond oot the Custons el Ten Personal pend'n of Rs 1,60 000 - wae

anpesed on the Apphoant ander Section 1120 annd (01 of the Customs Act L%

: Agoarvcd b th s ordar thie Aot cart oo the Responaent Dieportiment bled an
copeal wath Une Appellate Authonty v L omaissiona of Custons (dppeais; M
cone B owhe vide Order o Appeal e ST CLSIN PAN APD sy 20071 22 dated
105 20201 1hate of issue 2406 20210 F No w0238 2020] upheld the Order-ie
Orenal doted 2% 10 2016 and ardeted the absolute contisc ation o' the impuigried gold

Tio porsonas potialts raposed by the 238 was o mterfored with v the AN

Sooved weth the above order bt appe oo arthonty the Apphoear t o hos

Pl the rests or o apy oot o on e e e R b perasion d

* £ H EEEEE - ,Q YEy e %
CThe y e araet passod By T woande e b e Lew et unnast
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o U2 that the mvugned order has beon paseed without grone due onsideration o

the decuments o tecord 1 facts of 1he Case

503 The Ld Appellate Authonin s Adjadiecme Aathorits easht to b ve appreciated

that dutiable goods brought m by the Appddlant wre neither sestieted nor prolubited

504 This s the first ume that the Appellant hos brought this topo of goods and there

IS TI0 PLEVIOUS € adse Te st red

205 that it may be handh appreaaicd that the Apphoant ought to have obseryad

fudicial Iiseipline as Badd by the Apes Conr ond otbor Judional Ay thortes w il

dealimg with cases Bavime suznar tacts ond < tetens

SO e APPLICYNT sabantted that the R spondant s orelvmg o the followang,
Judgements on the obaeryancoe of Judioral s AEIRY

A Judgements of the Hon'ble Supreme court m the case of Birla Corporation

Ltd. V/s. Commissioner of Central Excise reported in 2005 (186) ELT 266 (S.C.)

B, Judgement of the ton’ble Bombay High Court i the case of Commissioner of

Central Excise, Nasik V/s Jain Vanguard Polybutlene Ltd. Reported in 2010 {256}

ELT 523 (Bom

C. Judgement of the Hon'ble Tribunal m the case ol Nirma Ltd. V/s,

Commissioner of Central Excise, Nasik reporied in 2012 (276) E.L.T. 283 (Tri. -

Ahmd)

i

507 that once the deparnient or rospondent ace epts that the goods are dutiable the
cption ol redemptien of goods as provided windor secuon 125 of the Customs Act, Tl !

will hone 1o be grven 1o U Appel, o

The Applicant relied on the judgments are listed below viz.

A Hargovnd Das K Joshi Versus Collector of Customs reported m 1992 (G ELT

TS Oy

i re i

EOALPRED MENEZES v 0 COMMISSIONLE OF CUST INVISOAILMBAL reperted iy
JOTTR2300 2L T 38700 ANoemban

STONS GAIRPO YT ropurted

o

oD ELVARANAN o S COMUINS N 5 (O

ol 2onr o 167 Nads

PDOYARUE IBPRAHIV v USRS v o CONVYVISSIONER O L LSTOVS AMUNMEBA
peperted s 20110203 L L1 ox% il - Zumban
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CoNTodorn Bheand Vs Laappnes aier o] Cdntores e portod e 1 AT O B B S
(lor Aamboo

; Py aractes! Lraders v Cor @b = 0 P BLT A s U also toe
Apow o nt aliowad redamption ab e o banads o, now probabited
t [ Geon Enterprascs v Coo e 2oy L PTOT00 D banes
H T Shatk s Jermal Bashay Gotvonmront o India S0 (@l Lot JN iy
! Fa Vb Hameed v Collecrar of Customs Mumboan fee bt T R
o . Unron of India Ve Dhanabe 3 momy Joov as BT 2T Bom o affinmed
vide 0 BT iSO
B 1A Fagbeuierty O Chennosn oo i b ke C e nitrau
J T hodoe Maudin v Compasss ot es o AN toTs oottt Woosl Boneo o 200
R I
AY In Sapne Sanjeey hohli v Comnpssione ol Customs Amrport, Mumbar - 200N
O30 LT
N In Votakhal Moosa voocolicvior of Custonis Log b very T BT e

EORURE
O Hahthu Ibrabim v CC (2000 TiOL 19G-CESTAT-MAD = SO0 (a8 LR AT

(Tribunall, hnshnakumari v CC, Chonnae R g sl 1 {Tri-Chennatl

P S

P S Rupwopal v Ol Trehs - RIS SRR B W RN ri-Chenman AL Arumugan

v (U Tuuchnappalis 2007 220 b i T Chennans

S

K ConiVviR O OB o ST Luu Rl Vo Noby DI AT

C e appheant has praved fo e evesondn authotty to atiow the pold jewdilory o
vedempton o ol and ponclty e roaueed subsiantiadhe T grant any ot

Voo application for comdernaien obdadany

GSn N Heera ddvecate appeared botore i and subrtted that eppheant brouaeh’
cone Dguantay of sold rewcdeny o persoral s that the applice nt s not o habitoal

CHle reauested 1o allow rederption of the sane on reesonable $oe andd

i

(AL I EEA
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¥ The Governnient has cone throug! the Lects of the Case and observes tat the

£
Applivant had brought sand 12 gold baneir s and 04 gold nechlaces collectneh

washmg H2goms and vadued ot Rs 1308012 and had taded 1o de lare the goods

to the Customs at the st mstance as roquied ander Sedtion 77 of the Castutns At

1

1962 The Appheant had not diselosed thet she s catryine dutiable poods However,

on bamg miercepted, said 12 gold bangles and 04 wold necklaces collo tely weighieg

<

H12orams and valued ar Ry 15,093,032 - wos rccovered fons the Apphicant and n
revealed her mtenuon not o declare the sard eold and thaeby oyade payment ot
Customs Duts The contiscation of the conl wos (herefore Justthed and thus the

Apphaant had rendered horselt able 1o PO Gl Lo

o3 The rddevant sectuons of the Custons St are 1e produccd below

Section 2133

prolubited goods  mcoans amv goods the mport o export of which 1s subyect
to any prolubrtion under this Act or anty other law for the tme bemg m foree but
does not mdude am such goods 1n 1espect of which the condiions stthjedt w
which the goods are pernutted 1o be unported o1 exported have beon comphed

with’

Section 125

"Opuon to pay finc m hew of confiscation (1) Wheneover confiscation of anu
goods s authonsed bu this Act, the Qfficer adudging 1t may, e the case of any
youds, The mnportation or exporiaton wwhreot s profubnted under tes Act or under
angeother leae for thae timee berg m tores andd SIcdl m the case of anu other GoOds
aree o the orener of the goods or, i lcre sudd owner 1s not ko the porson trom

5

3 3 3 1 5 *
L gease” PROSSOSSI Gy s Tod i STacke cinnvgs Ta o T Sl ol G Oplian Eu;)uil e e i
. X MTT TN L H - 3 ; ! 5

g\ {1174‘;\(({'!?”& ST H }'u’zz (I TR Sl ¢ f'u €8 T BIRE B8
% . . 5 g . .
Procedod that whore Ui procecdris are deemod 1o b con fuded wnder the
i t

[hultae o st ses Lot (120 of secter 2N or snder cldise i of sub section (61 of that

i
seelion rogespec” of the goods whack arve 1ot prolabited o restrictd. the Proviswors
of thes scctione <hall o apply

L tetthok” proradic te o protisiests of e prorise e sude

Sostch fit e shadi v cvceed the marhet poree ot the goods

Propided furth o
St 127 of sectio,,
confiseaied. less i the case of unported gonds the duty charueable thercen

14
77
!

(<) Where wr oy fine m b of coviscation of doods s imposed wunder sud
socnion (1) the owner of such goods or the person reforred 10 11 siuh-section i1
shall vy addition b ludhle to anu dutie and charaes payuble v respect of such
G

3 Wherne Ho o e puposcd woodb o s G (1] s pacbethm o porrd
e Brndicd s taeentn dags tron b e of optor aieen thoreunder, s

- I3 : ; : : [, N i
eptiencshall bocone ¢ L undos s v GO woetst sk oraer 1w pondimg
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N % « oAb« N
g gt g s spatee thoa as e thee et leocde Polr v appinabic darme the
nered o oeld was pot hechy npottable aned ot veudd Beoamponed onlhv hyothe benks
ol s b the BB or by oothors ol crpced by DOGEYT ool to some osten b
peisseners thiergjore cord whic 1o eorestctod rem ot ot but which v
impertcd wihoat fultithne the conatons for maport booomes prohibited goods o
corne of Section 233 and hence o babde to conbiscation undor Section T ol the

Customs Act Tand

'3 The H1oble Tho Court O Sladras f1ve Case b VTaar TnsseTIe HIE L ustar e
Wrte Lhenna BN ley (3.8 LT 1100 Alaer s adhane or
the oduiment o el ahem Blo e v oIy el ie o
TR SENEELY Pr3as U ) hes el b ther it e v
proddh tew et or an othor fue for the irie bhoone
f e profalated goods and (Bl s wonded net pecfude an
S ik gods ooreapeet of Gk the ¢ onite s srdaedt o whacho e donds e imparty oo
Cagarted, hare boer comphed werh Fhee worad mean that i the a e tions proseribed Lo
tmport or eaport of goods are not compticd wirrh, 1 would be cons dered to be prolabiicd

{

crrod ~ C Henee profubiion of importadion o expartal o could Do subpeci e
(ot presorth d conditons to b fullil d o hefore or oafter Clearaned of aoods I
Compdrte e are o o fdTod it e cororin e perobrente o aoods oS thius clear that eold
moas 1od he ot of the enamerated pocnds as prombited goods sty the (ondibons v
such nnport e ned comphod with taen pap o pald would s puarchy falt undear th
detnrtion probabaod goodds
T Further, 1 para d0oof the sad case the Dhranble Theh Couvrt has ebserves
N f“;”‘f‘ S A 1S LR TR BN VAN N TR TR L Sort et ol tulueder pero o Fahione Ba vk of
e wcods or the rread ol e G D ST ol g ol ot aaty oot
prs rthon wondd patt under the secro ek of scoaon 11000 of e el sTatos
v es iy fer dder gt aet wehwcho et or o sIon woade render s goods leidde to
con Fipation * Thuos Lolre o deddate the goods and adure to comply wath,

1 1 3 N \ 5 ot £ i vy} vt 1 1es
the prescrbocomdinons fos Breds e n S oenied vold Sprohinbate o wd thodion hobl
b or st P adied 1B ypplcant thas are 0 p e

\ s 1 x b i vt thyer Agh ¢y ey Y } } 8
P 3 e bare of The secho 0% whows 10t the dd i cme Aainonih
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Bound to give an option of redemption when voods aie not subiected to any prolninton
movase of prohabited goods cuch as e eola the Adndicating Awthomn may allow
redemption There ss ne bor oon the Sdiudi et Authonty allowimg redempuon of
prolnbrted voods This exerase of discretion sl depond on the natute of the goods and
Ute naturte ol the prolitbiton Por mstanc SPUL RS drugs alits,  ammuniiion,
hazardous goods, contanunated flora o1 i, food which does nor mect the food
satety standards, ete are harmful to the soceny it allowed 1o find thon way mito the
domestic market On the other hand, relcase of certian goods on redempuon fine, even

though the same becomes prohibited as conditions of mport have not been satsfied,

maoy not be harmful to the society ot Laree

! Honble Supreme Court i case of Vs Ry Grow hmpex (CIVE APPEAL MO,

[ R,

P21 2218 of J021 Ansorg ot of SLIMCY Ao J46 33 1400

PN

of Z0200 = Order deitedd

-~

Lot 2021 has Lod down the condions and arcumstances under which such

e

discrenion can be used The same are toprodadced below

71, Thus, wlon ot comes 1o dscreton, the overcise thereot has to be guided
by e has te be aecordimg to thie ndes ot reason and ustice, and has 0
bused on the relecurt considorations The «xercse of discreton s essentally
the discernment of what s nght and proper, and such discernment s the
critical and cautious judgment of what s corre ot and proper by differentiating
between shadow and substance as also between cquity and pretence. A
holder of public office, when ¢ xercr ma diserotion conferred by the statute, has
W ensure thar such excrose o jurthoranee of acconphshmwent of the
purpose underlging  cordterment o such o power The requirements ¢of
1etsonublencss ratonali'y vrpart i faarng s and UL are anhoren: i
arie evercise of descrenon b i oot canl nerer be aecrding 1o e
pPrivate opirno

TLLItes begdlc of qv doh o s B Crctiont bas 10 Do oo resed puchcnnesin

!
e $he relecard swrro andmyg Juckors s

N
¥ & * }
I Feot L vad

i
H

and Hfor that regier, Gl
diso the pmploalint of exarase of dosorcnon cdher teay hwve to be properlu
waghed and a balunced docserce requinad to be tuben

‘

P31 Government furth oy observes thet the re are cafenna of Jjudgemensts, ovar a period
of tune, of the Hon ble Couarts and othar forams whicl have been cate vorcal m the view
that grant of the option of redemption undar Scection 125 of the Customs Act, 1962 can
bo exerorsed o the mterest of justice Govcrnnent places reliance on some of the

rudeo ments as under

Pape 7 ot 10



Lol e case ool Comnss oo o Lasioias Aleany, Ludhnow s Ragesh

R TN Py g Lo S i g
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o1 The Hon bie Mgl Couarnt of el ot Brnakulam m the vaw of I Muliandas s

Commisstone s of Couhun J20 o33 L5 000 ket )] hes, observed at Para ™

. ’ B ;
1hat Thee  wte peticor af ot o T35 s Held Qrer cndjl woition i L uslons

Avti orrtye 1s beend 10 1o tie goods Lo @R such o sen from whom s

cristondre Tiies boon serzed

Also 1 the case of Umon of India v Dhanak M Romp [20101252E L1

i

ATO2(R ) the Hon'ble Apes voart s wde s judgement dated 08 03 2010 uphela
e decemn of the Hon'ble thon Covat of Judicature o« Bombay 1200081245,

LT 127 (Bomy] and approred denpnion of absolutel comntistated pmods o

o b oneat dated 1700 20200 pressech byt HonDle Hhen Court. Rajasthan
s Bonehom DI Gl N Potitany oo 12000 L0220 the cas ol

.y p I B ;
Nt BiUnal Sl snta v v B cgen vihie I

123 Governmont observmne the ratos of the shove judional pronouneements arrve -

L the condduson that decision 1o grans thie option of redemption would bo appropiiaic

Coth tacts end ecrouamstatio ey ol the sstant Case

[RY

14 ot of the forcaoange prards e G ernement ids thet a the Apploant Lewd

. - 3 . 1 § b
dodetuod woad 12 rold Proats o ot b sled g bt 8o o0 gV T was RS

. _ 5 . . © 1 . p ¢

Lot e et valued gt Bs T 0T dae tp of arined the condis ation of the
; ' . : :

e s sostfe T Horvoves theans Al oD el B Bl Ll BRI 1

pyoeo § ol 10
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by 37105002 B202 ]

substanual and 1 1s 1ot o commeo. g quentin The Appheant has chamcd 10 be fo
Personel use and uothing Contrarn has wen proved There are no allevations that the
Appicant s o habitual ofcnder and wae monod mosmlar offence cother o1 there i
Aothme oo record to prove that e OPLeot was part o L, orgaiacd smg

'
SUITGI el

15 Hie Governmiont fids tha, i Qe of pold mnolved m othis Case 18 nen
sabstantad and the Applaant has Coriod ownership of the mpugne | cold jewellor
atier explanmy the purpose of getime the eolbnte the countis I the Histont Ccane

5

the mpugned 12 guld bongice and 04 void e cklaces collectaely wer hig 4120 amis
atdd valued gt Re 15 08030 wae declared by her to the Customs after she wos
diverted to Red channel  Also, considermy the ssue of parity and furmess as
menvoned above, Government finds that ths 1 ¢ Case of non-declaratt m o gold This
Case s @l bhest g case of mis-declaration rather than smugehng Governmeont finds that
the discretion to allow the redempuon of the mpugned gold jewellery undor Sccton
125 of the Custoums Aot 1402 by i fusunad Adjudicanme Aathiont, N onadicious and
Lur and the order absolute confincaton by the ppelate Authority 1« oacessive and s

therefore hable 10 e moditied and the mpugened gold jewellens 1s hable to be allow ed

redemption on suntable redemption fine

151 The absolute confiscation of the gold bas, leadmg to dispossession of e
apphlicant of the gold 1 the mstan? case 15 theretore, harsh and not reasonable Simcee
spphcant 1s NRIwith a VAL resident via.. and s sull workimg m Dubar, Government ge
mahined o accopt the praver put forth by the apphcant for redemption of the

mnpuened gold on payment of o redemipion fo

Po Apphicant has aive pleadad tor ~etine aade e penalts mmposed o hor Tl
ntarket value of the mmpuened saia 12 oold buangles and 04 eold nedklices colloctinely
worshing 412erarms und yaluord o Re 1588052 I'rom the facts of the cuase s
discussed ahove Governer 1 fnds Ui e Poredie of R 100 000 - anpuscd on the
Applcant virder Sectnon 1200 and th of G o Lstoms Aot 1902 1 commenst ate (o

the onussions and comnussions of the Apphcant

Pape G of 10
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yppetbee orthonts mpespret o e chectate conns aton o the mpased TR
el and allows the same o I pedeenied on pesnwent o reden phon fore The soad
10 el boneles and U3 gold ned hees ooliectveh warghin - <0 2erams ard vaiued o
(I N L e attow el Tede g S Gl ped i G o g dire ol o O ARSI by«

hice akbe Troont Taousaud on v the puabaliy o B Jed B4R W prosord G
Gt 11y anvd fl ot the Custar A Tor 0 by b Onpeenadd Y audrcatme datien

R PE Py asiont Anplicaiion i dhep e ot on the abyne tore
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Additional Secrctan to Gosernment of Ind.

ORDILK N 1437 2024 C LS N2 ASKA MUMBAIDATED 7 0.2 2024

Fo
1 s Rameknshna Qubasr: Bala ¢ o Shtn N J Heera Advouate, Sudwala
Ruldme Ground Floor a1 Aint Roed Opp GPO Tort, Mumben 00001
O ke i1 Comnssionen ot Custoins (hhatrapaty Shnan b ternational Arrport,
Termana 2 boved I Sehar Lo Joast Munihoa d0n (e
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