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ORDER 

This Revision application has been filed by M/s Gill & Co. P. Ltd., Mumbai 

(hereinafter referred to as ‘the applicant’] against Order in Appeal No. 5896/2013 

/Cus/Commr [A)/KDL dated 26.08.2013 passed by the Commissioner of Customs 

(Appeals}, Kandla [At Ahmedabarl]. 

2. ‘The Brief facts of the case are that the applicant ‘had submitted drowburk 
claim for total Re; 11,79,528/- (Rupees Eleven Lakh Seventy Nine Thousand Five 

Hundred Twenty Eight only} in respect of 10 manual shipping Bills under which they 

had exported “Indian Rew Cottan- of RITC 52010020 during the period May~2005. 
June-2005 end November-2006, However, the following original documents had been 

lost andl the applicant filed Police Complaint to that effect on 14.05.2011 with 

Assistant, Commissioner of Pollce, Chhatrapnti Shivaji Terminus Railway Police 

Suition, CST, Miuonbal, 

pi Export Promotion copy of Shipping Bills, 

2; Triplicate copy of Shipping Bills’, 
3 Original Bank Certiicare of Exports & Realisation (ARC) . 

4, Mate Receipts against the Shipping Bills, 
5. Invoice and Packing List. 

The applicant submitted copy of 6 certificate dated 14,05.2011 issued by the 

Police authorities for the loss. af the aforesaid documents. They also furnished 

indemmity band against invoice, packmg lst. copy of shippmg bill, bill of lading. BRC 

bank attested and mate receipt copy self attested. As regards realization of export 

proceeds, ther suboutwd self-atrested copy of Hank Realization Certificate dated 

20.05.2011 issued by Union Bank of India, Mumbai, Adjudicating mutherity, Le. 

Deputy Commissioner of Customs (DBK). Custémms House, Mundra vide Order in 

Original No, KDL/340/RKC/ DC/MP & SEZ/DK/2012-13 dated 29.06.2012 issued on 

13.07.2012, sanctioned the dravback claims totally amounting to Rs.11,79,528/-, by 

observing that as per rule 13 of Customs & Central Excise Dutien Drawback Riiles, 

1995 triplicate copy of the shipping bill shall be deemed to be the drawbark claim filed 
on the date on which proper officer mekes an order permitting exportation of goods, 

a. Being aggrieved by the aforesaid] Order in Original, (he Commissioner of 

Customs, Kandla reviewed the sume in terms of section 129D, and the department 

filed appeal before Commissioner of Customs (Appealsj, Kandla 
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4. Commissioner of Customs (Appeals), Kandla vile Order in Appeal No, 586/2013 

/Cus/Commr (A)/KDL dated 26.08.2012 |impugned order} allowed the appeal filed 

by the department by setting aside Order in Original No. KDL/440/RKC/DC/MP & 

SEZ/DK/2012-13 dated 29.06.2012 passed by Deputy Commissioner of Customs 

(DBK), Customs House, Mundra alongwith consequential recovery by the appellant 

department. 

5, Being aggrieved with the Order in Appen! No, 586/2013 /Cus/Commr /Aj/KDL 

dated 26.06.2013, the applicant has filed the instant Revision Application an thre 

following grounds:- 

5.1 The anpugned Onder-in-Appeal has been passed by the Commissioner of 

Custormsa(Appeals) by not considering the submissions made at the timo of personal 

hearing. It was obligatory on the part of appellate authority no have informed the 

availability or non availability of the Review Order of the Commissioner of Customs, 

Kandla and after directing to submit the defense submissidns, should have decided 

the case. The impugned order being unreasoned and non speaking ix thus violative of 

principles of natiiral justice and the same deserves te be quashed and set aside. 

52. The wppeal filed by the departinent was not maintainable, as the Review Order 

of the Commissioner for determination of such points arising wut of decision or order 

of the Deputy Commissioner, has not been brought on record, It is submitted that that 

the Commissioner is under obligation to paxs « Review arder under Section 129 D (2) 

of the Customs Act, 1962, for determination of such points as may be specified by him 

in his order, It is further submited that without such order being brought on record, 

the appeal cmmnot be considered to have been filed for determination of points as 

specified by the Commissioner, who has power to review the Order passed be the 

Deputy Commissioner. 

4.3 Without prejudice to the aforesaid contentions, it is submitted that in absence 

of any Review Order of the Commissioner, the appeal of the department can be 

considered to have been reviewed and filed by the Deputy Commissioner, which js not 

permissible. 

3.4 The department in the appeal has referred to Rule 13 of the Drawback Rules, 

1995, inter-alia contending that there is « provimon for extension in filing the claim for 

e period of three months. It is submitted that the said Rule provide for manner and 
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time of ¢laiming the drawback or: the godds exported, On the contrary, the said Rule 

13 provides that the wiplicate copy of the shipping bill shall be deemed tw be claim 

filed on the date on which the proper officer gives perminaion and loading of the guods 

under Section 51 of the Customs Act. L962. Thus, in the present case, the date on 

which the order was given under Section 51 of the Customs Act. 1962, was required to 

be considered the date of filmg of tie claim and there was no delay in filing the claim, 

as Observed by the appellate authority. 

5.5 The appelinte authority has mentioned about the correspondence with the 

Agsintant Commissioner, Bhuj. At the material thne the drawback claims for exports 

through Mundra port were being sonctinned and paid by the Assistant Comminwoner, 

Bhuj. The shipping bills were fled manually. | is after consxtantiy pursuing the 

matter, that the drawback was sanctioned afver ascertaining the exports of the goods, 

receipt of the sale proceeds anid nen payment of the drawhack by the competent 

authoricy at the maicrial time. 

5.6 The appellate muthoriry has considered some extrancous and irrelevant facts for 

allowing the appeal of the department, On one hand, itis observed by him that he did 

have material ficts and an the other Hand without any materia! (acts, has doubted thie 

credibility of the certificate issued by the Police authorities, In any way, if there wan an 

jom of doubt in the mind of appellate authority, it was obligatory on his part in the 

interest of justice to have called for the records from the adjudicating authority, before 

proceeding to come to any conclusion. The impugned order thus is passed without any 

basis and on the assumption and unwarranted inferences drawn by the appellate 

muthority. 

5.7. The appellate muthority has erred in holding that the dam of claim was 

14.05.2011. The applicant submits ther the date of filing of the claim has already been 

defined in the rules itself and therefore any other date cannot be consitiered as date of 

filing of the claim. 

5.8. The appellate authority has observed that the adjudicating authority has 

overlooked various critical components of law and procedures. In making such an 

observation. it was obligatory an his. part to Have specified the law and procedures, 

which were overlooked by the adjudienting muthoriny. In any cane, the appellare 

authority has te consider the grounds of appeal in the review order of the Reviewing 
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Authority. In the present case, the appellate authority has made an attempt to enter 

the shoes of the Reviewing Authority, whith is not permisuible. 

3.9 = All the documents were submitted manually at the time of exports antl i was 

the office of the Assistant Commistioner of Customs, Bhuj, which was disbursing the 

payment of druwhack to the exporters, af the material time. The adjudicatmy autherity 

had referred the matter to Bhuj, who had informed that no such payments have been 

made againyt the said shipping billy. In or argund the same time the ED! was 
introduced at Mundra port and therenfter, the drawback claims were settled through 

the EDI system. lt in only after vigorous follow up that the drawback was senctioned 

efter due verification of the documents submitted by the applicant at the insistence of 
the department. 

5.10 The entire appeal of the department is based on a mis-conception, without 

appreciating the facts of the case. The dispute in the present case is not with regards 

to eligibility, but with regards to the sanction of the drawback claim by the department 

after four and a half years. The delay im sanction of the drawback claim, & not 

siributable to the applicant. I) was obligetory on the part of the authorities to have 

sanctioned and paid the said arnount of drawback to the account of the applicant, 

immediately after the let export order was given, based on the triplicate copy of the 

5.11 The appellate authority has erred in holding that in case of any deficiency, the 

Claim bas to be considered to be filed on the date when the deficiency is removed anil 

has accordingly considered the date as 14.05.2011. They refer to sub rule fh) of Rule 

13. (3) of the drawback Rules and submit that where the exporter resubmits the claim 

aditer complianes, the same will be treated as claim filed under sub rule (1) for the 

purpose of Section 75 A, Thus the date of filing of the claim would be the dete on 

which the order under Section 51 of the Qustome Act, 1962 was passed. 

5.12 The appellate authority has erred in holding that the adjudicating authority 

has over looked various critical components of jaw and procedure and thus the 

impugned order suffers from ovultipie jega! infirmities. The appellate authority has 

referred to section 75A of the Customs Act 1962. The said section 753A deals with 

payment of interest.on draw back and comes in tw play only after the drawback claim 
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is sanctioned. The said sectian dora not have any stipulation on the eligibility and 

sanction of drawback elaim, 

$13 The appellate authority his eelerred to the decision in the case af Sonali Steels 

and Alloye Pet Led. iq support of Uinitation. The facts of the above case and the 

present case are entirely different, In the abave case the Hon'ble High Court in Madras 

wae dealing with a case of drawback incase of re-export and the delay was attributable 
to the company only. In the préeent cas, mo such finding or evidence has been 
brought on record in support of above contentian and therefore the metio of smd 

decision is not applicable in the present cane. 

5.14 The appellate authority bas further referred to the decision in the case of 

Parthas Exports. The appellate authority hes picked) up some stray observations from 

the saad decision without considering as to in which context the sail observations 

were made. The observations mare at para 14 of the said decision is reproduced: 

below. 

‘Drawback Rules are self-conteaner! set of niles and are specially provided to 
deal with various aspects of drawback Wher these Rules do not provide any 
Time Fit, tt must be hekl as being deliberate and consciously made by the 
legislature. This argument is further substantiated by the fact that, drawback is 
net an inherent night of any exporter. ft is only an. incentive giren by the 
Government to promote exports by way of giving back duties paid. If, in future 
is detected that the duties paid have been erroneously returned, provision is 
mncde to recover such amiwurt, ard no cme limi! therefore seems to have been 
prescribed" 

The sad observation has no implication in the present cave. and as such the 

rehance placed by the authority sy erroneous. 

S15. The appellee authority has failed to consider the besic fact that in case of All! 

Inchistries rates of drawback, no separate claim in required to be filed and the draw 

back amount is credired im. to the account of the exporter once an order under section 

51 of the Customs Act has been passed. 

5.16 The appellate authority has referred to second provise to section 75 of the 

Customs Act 1962. However, the said section has no application in the present case, 

as it ts non the case of department that the sale proceeds have not been received 
within the time aliiwed under FEMA 1999. 
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5.17 The observation made by the appellate authority has proceeded on a pre- 

determined antl pre judged manner. The appellate authority is required to confine 

himself to the grounds of the appeal taken by the appellant in the memo of appeal and 

should not add any extraneous matter in arivimg at the decision.In the present case, 

the appellant authority has considered the case as if he was the drawback sanctioning 

original authority. 

6 <A personal hearing was held in this case of 08.01.2020, Shri Ajay Singh, 

Advocate, appeared for hearing. Ife interalin submitted that there was no Review Order 

of the Commissioner of Customs. Kandla; that FIR was Aled with the Chhatrapati 

Shivaji Terminus Railway Police Statian, CST. Mumbai for the loss of documents; that 

all export remittances were received within six-months:; that 14.05.20 1) was the date 

of filing FIR with the Police Railway Police Station and not the date of filing: of 
drawback claims; thar they rely on Commissisher of Customs, Mumbai Vs Terai 

Overseas Lid, 2003(1SG)ELT 841 (Cal). 

F: In their written subminsions filed on 16.01.2020, the applicant mainly 

«contended as under :- 

4) Appellate Authority has arrived at erroneous and misconceived findings only 

on the basis of assumptions without causing any verification and these findings 

are errancous arid contrary to the documentary evidence available on record 

B) Appellate Authority failed to appreciate that there in no dispute that the 

goods were exported utider claim of drawback and no drawback was sanctioned 

to the applicant, 

C) On going through the findings of Appellate Authority as recorded in para 7 6f 

the impugred order it can be seen that the Learned authority hes bused his 

firncmgs on several assumptions without causing any verification whatsoever 

and based His findings on so-called conspicuously silent aspecta of Rule 23, 

These are at the best assumptions om the part of Appellate Authority and 

cannot be held as valid and sustainable ‘findings in absence of any supporting 

evidence. Appellate authority if desired could have caused verification himuelf or 

directed the office of original authority to produce documents: necessary and or 

got the verification done. Without causing any verification and merely on the 
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hasis of assumptions, the findings of Learned authority cannot be brushed 

aside on the basis of mere suspicion. 

D) On perusal of paragraph 6 of the impugned order it can be seen that 

Appellate Authority bas given factually incerrect findings merely on the basis of 

assumption that the certificate for jost documents was issued by the railway 

authorities instead of police wathorities and hes found it to be mysterious, The 

certificate dated 14/5/201} available on page 56 of the appeal compilation 

(Annexure ~ 5). shows thar the certificate was im fect issued by the Chhatrapati 

Shivag Terminus Police Station and not by railway as being aseumed by the 
authority, 

‘E) The findings-at para 9 are itself based again on assumption as authority is 

ence again proceeding on the grotund that the original authority did not discuss 

the fart as to how the provisions of 2" proviso to Section 75 (regarding the 

receipt of remittances within the stipulated time and FEMA 1999), Or. perusal 

ofthe 2= para Irom top on page 80 {internal page 3 of the impugned order in 

original) it can be seen that the original authority has discussed regarding 

realization of export, procmeds dn the basis of self attested copies af bank 

realization certificates isyued by the A.D. bank which slows the realization of 

export proceeds, While checking these records, Original authority must have 

aise verified the dare of receipt-which is showing receipt of remittances way 

back a 2005/2006. Receipt of remittances agamst the impugned shipments are 

annexed as part of Annexure A of the present revision application compilation, 

On perusal of these documents i can be seen that remittances have invariably 

been received within stipulated time limi: and therefore the findings af Appellate 

Authority are assumptions contrary to the documentary evidence on record and 

for thiy reason alone the impugned order in appeal is liable to be set aside in 

toto, 

PF) On perusal of para 10 of the impugned order in appeal, it is noticed that 

Commissioner (Appenla} has arrived at a factually incdrreet finding that CHA 
by letter dated 14/5/2011 requested for drawback claim for the aforesaid 

shipping bills. Ongoing through the impugned order in original and records of 

The cose, it in noticed that there is mo letter dated 14/5/2011 submined by 

CHA, On perusal of order in original and specialiy the page thereof [page 60 of 
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the revision application) it can be seen that Original Authority has observed 

“exporter has submitted copy of certificate dated 14/5/2011 showing the 

details of lost documents”. Nowhere in the impugned order there is any mention 

of letter of CHA dated 14/5/2011. This clearly-shows that the findings on which 

the orier of Commissioner |Appealsj is based are factually incorrect, erroneous. 

misconceived and therefore the impugned order in appeal is able to be st 

aside in toto. 

&, Government has carefully gone through the relevant case records available in 

case files, oral & written submissions and periwed Ofder-in-Original and the 

impugned Order-in-Appeal, 

9. Government observes that the applicant has contended that the appeal filed by 

the department was not maintainable for the reasonn:- 

* Commissioner is under obligation to pass a Review order under Section 129 D 

(2) of the Customs Act, 1962, for determination of such poinis as may be 

specified by him in his order, 

* without such order being brought om record, the appeal cannot be cansidéred to 

have been filed for determination of points as specified by the Camminsioner, 
who has power to review the Order passed by the Deputy Commissioner as the 

Review Order of the Commissioner for determination of such points arising out 

of decision of order of the Deputy Commissioner, has not been brought on 

record. 

10, Section L29D(2) of the Customs Act, 1962 reads ay under :- 

“(2) The (Commissioner of Custos) may, of hin awn mation, call for and examine 
the reverd of any proceeding in which an adjudicating authority subordinate to 
him has passed any decision or order under this Act for the purpose of satisfying 
timself as to the legality or propriety of amy such decision or order and may, by 
onder, direct such authority to apply to the Commissioner (Appeals) for the 
determination of such points arisirig out of the decision or onler as may be 
specified by the {Commissioner of Customs! fn his arcer.” 

Further, Rule 4 (2) of Central Excise (Appeals) Rules, 2001, requires that the 
‘form. .of application in Form No, C.A.-2 shell be filed in duplicate and shall be 
accompanied by a certified copy of the decision or order passed by the adjudicating 
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authority are a cépy of the order paused biy the Commissiorier of Central Excise 

directing such authority to appli to the Commissioner (Appenis}". 

In compliance of the said reqnrernent, the Deputy Conimissioner, Customs, 

C.H. MP & SEZ, Mumtira has enclosed copy of Authorisation fom the Comminsioner 

(Customel, Kandla, Brief facts of the case and Grounds of Appenl to the CA-2 form 

filed before Comunissioner of Customs {Appeals}, Kancdia. Government therefore, holds 

that as lang as CA-2 has been Bled by the said Deputy Commissioner along with the 

copy of authorisation signed by Commissiqer{Customs| , as above. the appeal cannot 

be said to be nen maintainable, 

li. Government observes ther Commissioner (Appeals) while allowing the appeal 

filed by the department observed as tunder:- 

10. J rust also mention. as stated in the impugned arder, that the exporter 
trough: ther CHA. vide Otter dated 14.05.2011 had requested for drawback 
cleim forthe aforesaid shipping bills whieh were fled nearly after more than 5 V4 
years, However, adjudicating authority applied rule 13 af Drawback Rules and 
considered the date of filtag drawback claim as the date of exports. [ am of the 

idee that adjudicating authority Nas gone overboard to aller the date of filing 
drawback clatn, withowt examining the facts of the case, te. oether the 
triplicate copy of shipping bills were fled along with all required doquonents and 
whether any further compliance was pending from the responderif-exporter 
against any deficiency memo, if issued. ete. Mor example, if the respontent- 
exporter iad not submitted all the documents speeifiecl under nile 13{2) of 

Drawback Rules, or if they had not famished compliance to the deficiency memo, 
if ary, issued under nile 13/3), \then there & no reason for considering the date of 

expt as the date of filing drawback elaim for the purpase of rule 13/1) or section 
753A. in-such cases, dite of filing drmwiack claim should be 14.05.2011 or even 
after ther fas BRC and indemrtity bonds have been filed after 14.05.2011) This 
could how? been confirmed only by verification of records avaiable with the 
adjidicating authority, which was obviously not done. Determination of the 

actual date of filing drawback & erveial in the light of mandatory provisions of 
Section 73A. J hold that the adjudicating authority coused a grave error by 
sedlously picking up the date of fling drenvback claim from the archieves without 
ani) verifratorn 

12, The applicastt has argued that on perusal of para LO of the anpugned order in 

appeal, it is noticed that Commissioner (Appeals) has atrived at « factually incorreet 

finding that CHA by Ietter dated 14/5/2011 requested for drawback claim for the 

aforesaidl shipping bills; that ongoing through the impugsed order in original and 
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records af the case, it is noticed that there is no jetter dated 14/5/2021 submitted by 

CHA; that on perusal of order in original and specially the page thereof (page'80 of the 

revision application) it can be seen that Original Authority has observed “exporter has 
submitted copy of certificate dated 14/5/2011 showing the details of lost, documents’; 

that nowhere in the impugned arder there is any mention of letter of CHA dard 

14/5/2011. lt was argued that the findings om which the order of Commissioner 

(Appeals) is based are factually incorrect, erroneous, misconceived and therefore the 

impugned order in appeal is linble to be #ct aside in toto. 

13. in thin regard Government observes in his “Discussion and Findings: the 

Original Authority has observed that :- 

In the instant case, the exporter thrnigh theit CHA vide lemer dated [4,05.201) have 
requesiod for Drawhack claim, for the above said shipping hills which were filed nearly afer Five 
and half years. However, as per Rule 13 of Cusoms and Contril Excise Dutios Drnwbath Rules 
19S for the mumner and time for claiming dniwhuck of goods exported other than by posts says 
“Triplicate copy of the Shipping Bill for Export of goods under a claim for drawback shall 
deemed to be a clam for drawback filed ‘on the daic an which proper officer of Custome makes 
an order permitting the clesrance and loadine of goods for exportation winder Section $1 and the 
said claim for drawback shall be retained bv the proper officer making such Onder” accordingly 

the exporter has requested fo process the drinback clain: manally and the exporict hat given the 
undertaking that “Drawback clam is not been availed in past in respect to. above said Shipping 
Bills and it appeared that the said cloinis has righth clanned above said drawback claims 

14. On pefusal of Discussion and findings part of the Order in Original, 

Teptoduced above, it is clear that the applicunt, had in fact through their CHA 

requested for Drawback claim for the sand shipping bills which were fled nearly after 

five and half years. Hence, the Government does not find any evidence to consider the 

findings of the Commissioner (Appeals) at para 10 of the impugned Order factually 

Mecorrect or erroncous,. 

1S. Government observes that the applicant in its Revision Application his 

submitted that at the material time the drawbuck claims for exports through Mundra 

Port were being sanctioned and paid by the Assistant Comminsioner, Bhuj, The 

shipping bille were fled manually. It is farther submitted thet in or around the same 

time ED! was introduced at Mundra Port and thereafter, the drawback claims were 

settled through the ED! System. Thus, it is clear that for the exports effected by the 

applicant in the instant case the shipping bills were fled manually, From the above it 

is clear that though the exports were made through. Mundra Port by fling shipping 
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Uills manually the drawback claim was required to be filed by the applicant before 

Assistant Commissioner, Bhuj. 

16. Government further observes that at the time of customs clearance, the EDI 

system at Mundra port was.not Aroctional therefore the goods were maciually cleared 

for export by the applicant vide 10 manual shipping bills. An (por the procedure in 

respect of goods manuuliy cleared. the exporter is erquired to be provided with the 

triplicate copy of whipping bill for lodging drawback claim. It is apparent from the facts 

narrated thatthe applicant was also provided with the original triplicate copy af the 

shipping bill fer the said purpose. However, the triplicate copy of the shipping |bill was 

lost by the applicant a8 has bern recorded in the Police Complait fled on 14.05.2011 

with Axsmitast Commissioner of Police, Chhutrapati Shivaji Terminus Railway Police 

Station, CST, Mutnbail. The applicant is conspicuously silent aliout the exuct date of 

loss of original documents which also included triplicate copy of shipping bill. If these 

documents were lost on.or around 14.05.2011, then the applicant wes very much in 

possession of these documents before 14,05.2011, Moreover, the applicant has not 

mentioned any specific cause thet prevented them from) filing drawback clann 

immediately on receipr af wiplicate copy of Shipping Bill from the Customs after 

exports or sometime thereafter. 

i7, ‘The factual mamix of the case brings up certain very intriguing observations». 

On going through tho case records and the facts narrated in the revision application, it 

is observed that the applicant has reacted to the loss af critioa) dowuments including 

the criplicate copy of shipping bill. which had bern fled manually after over 5! years. 

In the mormual course, in a sittuntion where documents have been lost, an exporter 

woul have immediately mace all out elforts to reconstruct the documents by 

approaching the Department, immediately filing FIR for loan of documents ete. Several 

Custom Houses have issued Public Notices/Standing Inwinictions specifying the 

guidelines to be followed. However, in the present case the applicant hes actually alept 

over the Joss of the documents for an extraordinarily long time. Moreover, for exports 

effected throughs Mundra Port in Gujarat, the applicant has fled Pollce Complains with 

the Awentant Commissioner of Police, Chhatrapati Shivaji Terminus Railway Police 

Station, CST, Mumbai. Even afier thie very delaved action of the applicants part, 1 

appears to be a little out of te ordinary that the applicant chose m approach the 

Department trough thei CHA for sanction of the drawback. The approach of the 
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applicant has been very unusual. 1H would perhaps be comman knowledge, thar 

shipping bills filed manually unlike those filtd in the EDI system can be manipulated 

with ease. Needless to say, the Deputy Commissioner sanctioning the drawback 

should have exercised more caution while processing the claim and taken note of 

18. Though, as per the provisions of Rule 73 of the Customs, Central Excise Duties, 

and Service Tax Drawback Rules, 1995 triplicate copy of shipping bills fled for export 

gomia should be deemed to be a claim for drawback filed on the dete of permitted 
exports, the triplicate copy of the shippmgy bills is the only valid document for sanction 

of drawback. As stated in preceding para and as per die applicants own say, the 

Wiplicate copy in respect of all the 10 manual shipping bills Were lost by the applicant 

and therefore, they could mot fle the drawliack claims earlier and in time. In case 

where much document is not available or misplaced, Public Notices/Standing Orders 

issued by the Department for reconstmuction of lost documents for sanction of 
drawback would have been available to the applicant. However, instead of resorting to 

such a means, the applicant after 5 and “ years filet) a complemt with ‘the 

Chhatrapati Shivaji Terminus Railway Police Station, CST, Mumbai for loss of siich 

documents on 14.05.2011 and remarkably on the very same day the applicant 

requested for Drawback claim for the said shipping bills through their CHA. 

19. [t is pertinent to note that the Public Natice No. 336/3001, dated 10-12-2001 

issued by the Commissioner of Customs, Chennai for reconstruction of lost triplicate 

copies of the shipping bill or the drawback claims, states that 

No was pointed out at the drawback committee meetirig. by the members 
that exporters are not aware of the documents required to be submittee? for 
reconstruction in case of loss of original claim or triplicate copy of the shipping 
bill, ete. 

Where the claim could not be considered by the department because of 
loss of file/loss of documents, the exporters are required to submit the following 
documents far reconstruction:- 

(a) Acknowledgment issued by the department for the claim Aled by them; 
(b) «The file No, of the Cusioms House in which their claim wus processed, if 

known: 

(] Exporters copy of the strippirig bill 
(dj) Ifthe EP copy is availabie, original EP copy should be submitted: 
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fe) Bank Realisation certificate; 

0 — Copyof the invoice: 
(a) = Copy of packing lst; 
th) = Indemnity Bond duty novorised on bond poper purchased in TN; 
(i) Bill of Lacing or mate recetp! evidencing shipment. 

Standing Order No. 03/2009 dated 04.02.2009 jesued by Commissioner of 

Customs (Export) JNCH, Raigad also on subject “Procedure for reconstruction of 

Export Promotion Copy Shipping Bill” which at para 9 cleariy mentioned that 

9 ft ts claryied that request for reconstruction of docwnents more than five years 

ole! shall yiot be aceepterl Jor reconstruction, 

20. In view of the aboro, Government is of the considered opinion that the applicant 

had failed to file drawback claim after export of goods and had instead filed the same 
after 5‘ years of the export of grits: These aspects ought to have been dincuswed Hy 

the Origitial authority and therefore, Gdtermment is in complete agreement with the 

finclings of the Cornimissioner (Appeils) in his impugned order that 

* fam of the wiew thar adpdicating aurhority has gone owrboard to alter the 

date of filmy drawback cin, uxthout examining the facts of the case, te 

whether the triplicate copy of shipping Wills were fled along with all required 

Therefore, Uye applicant after S and ‘: wears cannot take shelter behind Rule 

$3 of Customs, Central Excise Duties and. Service Tax Drawbuck Rules, 1995, that 
triplicate copy of Shipping Bill for export of goods under drawback ¢laim is deemed to 

be # elaim for tcirawback, when the main document required for Sling the said clue 

viz. the triplicare copy of shipping bill hat! beet\ handed over to them after export but 

waa not submitted by them io the Department for processing their drawback claim. it 

is an estiblished Jegal principle that the law does not come to the rescue of the 

inclolerst. 

21, Government observes that the upplicant han relied upon Commissioner of 

Customs, Mumbai V's Terai Overseas Ltd. 2003/156)ELT'841(Cal)., wherein while 

rejecting the appeal filed by the Commussioner of Customs and ullowing the drawback 

claim Hon'ble High Court held thar filing of documents under Rule 13(2) of Customa 
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and Central Excise Duties Drawback Rules. 1995 is procedural and the term ‘should! 

used therein ia not indicative of bcing mandatory. 

Rule 13 of the Drotiback Rules whith reais as. 

“Triplicate copy of the Shipping Bill for export of goods under a claim for DBK 
shall be deemed to be a cinim for draucback filed on the date on which the proper 
officer of customs makes an order permitting clearance and loading of goods for 
exportation ‘under Section S57 anti seid claim for drawback shall be retained by 
the proper officer making such order.” 

The facta of the instant case are that the applicant manually cleared gootds for 

export vide 10 manual shipping bills and the triplicate copy of these shipping bills was 

not retained by the proper officer anid were retumed to the applicant, which were lost 

thereafter and complaint for the same joss was filed with Police Authorities. Therefore, 

in this case the basic document, ic. triplicate copy of shipping bill which was required 

for filing/processing drawback claim was not available with the Department for 

Processing drawback claim. Non availahiity of this document eannot be equated with 

collateral documents required to be Med under Rule 13(2) of Customs anid Central 

Excise Duties Drawback Rules, 1995, Ie the result, the failure of the applicant to 

submit the triplicate copy af the shipping bill filed manually would amount to not 

having filed drawback claim. The provisions of Rule 13 of the Drawback Rules would 

be of no avail to them. Therefore, the applicant's mliance on ratio of the judgment in 

the cane of Commissioner of Customs, Mumbai Vs Terai Overseas Lid. 2003(156)ELT 

$41(Cal.} in also misplaced. 

22. Hon'ble Apex Court in the case of Mys. Indian Oi Corporation Lnd. v. 

Commissioner of Central Excise, Vadotlara im Civil appeal Nos. 4530-4532 of 2005 

with C.A Wo. 8046 of 2004 decided om 13-11-2012 (2012 (276) E.L-T. 195 .'S.C.)), has 

held thar a provision for exemption. concession or exception, as the case may be, has 

to be construed ‘strictly and if the exemption ie avadable oniy on complying certain 

conditions, conditions have to be complied with. In the present case as the triplicate 

copy of the 10 shipping bills were not retained by the proper officer and returned to 

the applicant for filing drawback claim and the photecapies of the same were filed only 

on 14.05.2011 after 5% years, Therefore, Government concurs with the findings 

recarded by the Cammissioner(Appeals) in the impugned order and holds that the said 

date] 1405.2011) has to be considered as ithe date of filing drawhock claims by the 
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applicant. The drawback claims filed by the applicant have cotrectiy been rejected by 

the Commisdioner(Appeals}, 

23, = In view of the foregoing discussion, Government fitids no infirmity in the Order 

itt Appeal No. 586/2019 /Cus/Commr (AJ/KDL dated 26.08.2013) passed by the 

Commissioner of Customs (Appcaly), Kandla and therefore upholds the same. 

24. The revision application in rejected being devoid af merit. 

25: Sootderva 

ARORA) 
Hipal Commissioner & Ex-Officio 

Additional Secretary In Government of india 

ORDER No 1S = /2020-CUS(WZ)/ASRA/Mumbai DATED 31/08 2222 

To 

ht) = Gill & Co. Pubtd., 
NTC House, 8.M.Marg, 
Ballard Gatate, Mumbai- 400 001. 

Copy to : 

i. Prinetpal Commissioner Of Customs, Mundra, 55, Port User Building, 
Mundra Port, Musdra, Kutch, Gujnrat-37042)- 

2. Comminsioner Of Cumoms, Atmedabad Appeals, 7% Plear, Mrudul 

Tower, OF Ahram Raid, Near Times Of India, Navrangpura, 

Abmedahad-3 83009. ; 
3. Assistant Commissioner, Of Customs, Munstira, 58, Port User Buikding; 

Mictineita Port. Mundra, Kutch, Gujarar-37y421- 
. &..P.S, 1 AS (RA), Mambo. 

5. Guard File. 

&. Spare copy. 
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