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PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 

THE GOVERNMENT OF INDIA, UNDER SECTION 129DD OF THE 
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Applicant : Pr. Commissioner of Customs, CSI Airport, Mumbai 

Respondent: Shri Mir Ali Raza 

Subject : Revision Application filed, under Section 129DD of the 

Customs Act, 1962 against the Order-in-Appeal No. 

Mum-CUSTM-PAX-APP-215/2018-19 dated 29.06.2018 

passed by the Commissioner of Customs (Appeals), 

Mumbai-111. 
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ORDER 

This revision application has been filed by Fr. Commissioner of Customs, CSI 

Airport, Mumbai (herein referred to as Applicant department) against the 

Order m Appeal No. MUM-CUSTM-PAX-APP-215/2018-19 dated 

29.06.2018 passed by the Commissioner of Customs (Appeals), Mumbai­

Zone-Ill. 

2. The Officers of Customs intercepted the Respondent at the CSI Airport, 

Mumbai on 11.09.2014 after he had cleared himself through the green 

channel. When questioned whether he was carrying any contraband I dutiable 

goods he replied in the negative. When the Applicant was asked to pass 

through the metal scanner it gave an indication of metal being carried in his 

sandals. Examination of his sandals resulted in the recovery of two gold pieces 

concealed in the inner soles. A total of784 gms gold valued at Rs. 20,08,608/­

( Rupees Twenty lakhs Eight thousand Six hundred and eight) was recovered 

from the Applicant. 

3. The Original Adjudicating Authority vide its Order-In-Original No. 

ADC/RR/ADJN/055/2016-17 dated 26.04.2016 observed that the nature of 

concealment was such that it required special and extra efforts by the 

Customs officers to retrieve the two tut gold pieces. Such ingenious 

conceahnent merits absolute confiscation and ordered absolute confiscation 

of the gold under Section 111 (d)(!) and (m) of the Customs Act, 1962, and 

imposed penalty of Rs. 2,00,000/- (Rupees Two lacs) on the Applicant. 

4. Aggrieved by this order the Applicant filed an appeal with the 

Commissioner of Customs (Appeals), pleading for- release of the gold on 

redemption fine and penalty. The Commissioner {Appeals) vide his order 

No. MUM-CUSTM-PAX-APP-215/2018-19 dated 29.06.2018 allowed 

redemption of the gold on payment of redemption fme of Rs. 3,50,000/- ( 

Rupees Three lacs Fifty thousand. ) and rejected the rest of the appeal. 

5. Aggrieved with the order of the Appellate authority, the Applicant 

department, has filed this revision application interalia on the grounds that; 
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5.1 The impugned gold was wrapped in cream coloured cellophane 

tape and recovered from the imler soles of the sandals worn by the 

Respondent. The said gold bars were seized under panchanama dated 

11.09.2014 in the reasonable belief that the same was attempted to be 

smuggled into India in contravention of the provisions of the Customs 

Act, 1962 

5.2 The passenger Shri Mir Ali Raza failed to make a true declaration 

of the contents of the baggage to Customs as required under Section 77 

of the Customs Act, 1962 as the passenger had left column No. 9 i.e. 

"Total value of Dutiable goods being imported as blank" and therefore 

the goods under seizure are liable to confiscation under Section 

111(d),(1) &(m) of the Customs Act,1962. 

5.3 The passenger in his statement dated 11.09.2014 admitted that 

he did not declare the gold bars under seizure to avoid payment of 

customs duty; that he was the owner of the said two cut pieces of gold 

bars; that he does not have any invoice of the same; that he knew that 

import of gold without declaration and payment of duty was an offence 

punishable under the Customs law; that he had frequently travelled 

abroad and admitted possession, caniage, concealment, non­

declaration and recovery of the seized gold. 

5.4 Original Adjudicating authority while confiscating the goods 

absolutely has specifically held that that the natt:tre of concealment was 

such that it required special and extra efforts by the customs officers by 

removing the inner soles of both the sandals to retrieve the two cut 

pieces of gold; that such concealment is nothing but ingenious 

concealment and merits absolute confiscation. 

5.5 The option to allow redemption of seized goods is the 

discretionary power of the adjudicating authority depending on the facts 

of each case and after examining the merits. In the present case, the 

manner of concealment being clever and ingenious is a fit case for 

absolute confiscation as a deterrent to passengers misusing the facility 

of green channel. Thus taking into account the facts on record and tlle 

gravity of offence, the adjudicating authority had rightly ordered the 

confiscation of gold. The circumstances of the case and tlle intention of 

the Appellant was not at all considered by the Appellate Authority while 
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giving him option to redeem the seized goods on payment of fine and 

penalty. 

5.6 Further, the Commissioner (Appeals) has referred to the order of 

CESTAT, Chennal in the case of A. Rajkumari Vs CC (Chennai) 2015 

(321) ELT 540 {Tri.-Chennai) for drawing the conclusion of release of 

impugned gold on redemption fine and also held that the Hon'ble Apex 

Court vide order in the case as reported in 2015 (321) ELT A 207 (SC) 

has affmned the said order of CESTAT, Chennai. However, it may be 

seen that the Hon'ble Supreme Court dismissed the appeal of Revenue 

on the ground of delay and not on merits. Therefore, the Commissioner 

(Appeals) stand in stating that the order of CESTAT, Chennai is affinned 

by the Hon'ble Apex Court is not the fact. 

5.7 It is submitted that the Hon'ble Apex Court in case of 

Samynathan Murugesan V. Commissioner [2010 (254) E.L.T. Al5 

(S.C.)1, upheld the decision of Madras High Court's Judgment as 

reported in 2009 (247) E.L.T. 21 (Mad) of absolute confiscation of gold 

by the lower adjudicating authority. And also found that the passenger 

had attempted to smuggle gold by ingenious concealment in T.V. Set 

without declaring to Customs in violation of provisions under Section 

11 & 77 of Customs Act, 1962. In the present case manner of 

concealment is ingenious and it had weighed with the adjudicating 

authority to order absolute confiscation. 

5.9 Regarding the redemption fine and penalty, it is pertinent to 

mention here that, it shall depend on the facts and circumstances of the 

case and other cases cannot be binding as a precedent. It was held in 

Commissioner of Customs, Tuticorin V f s Sal Copiers [2008 (226) E.L.T. 

486 (Mad.)] tbat any order of the lower authority could be interfered with 

only in circumstances in which it was demonstrated that such order 

was purely arbitrary, whimsical and resulting in miscarriage of justice. 

5.10 In the instant case, since the goods which have been confiscated 

were being smuggled in by the passengers without declaring the same 

to the Customs and are of high value, the Commissioner of Customs 

(Appeals), Mumbai has erred in allowing tbe redemption of tbe goods. 

5.11 The Applicant department prayed for setting aside the Order-in­

Appeal No. MUM-CUSTM-PAX-APP-215 )18-19 dated 29.06.2018 

passed by the Commissioner of Customs (Appeals), Mumbai-Zone-III, 
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and Order-in~Original be upheld or any other order as may de~med fit 

and proper. 

6. Personal hearings in the case was scheduled in the case on 20.11.2019, 

28.11.2019, 10.12.2020, 24.12.2020. In view of the change in Revisionruy 

authority, another opportunity of personal hearing was extended on 

05.02.2021. Nobody attended the hearing on behalf of the Applicant 

department. The Advocate for the Applicant, Shri P. K. Shingrani alongwith 

Shri G. Babu, Consultant attended the personal hearing on 05.02.2021. They 

submitted a written submission on the matter and requested that the order of 

Commissioner of Customs (Appeals), be upheld. In their written submissions 

they averred that; 

6.1 In his appeal requesting to set aside the order of absolute 

confiscation and allow redemption under section 125 of the Customs 

Act, 1962. Mr Mir Ali Raza also cited various judgments on the subject 

in his favor and contended that the adjudicating authority had wrongly 

denied redemption. In the personal hearing, the Advocate referred 

to/submitted copies of orders passed by the Appellate authority, 

Customs Zone-III, Mumbai where in similar circumstances redemption 

of gold had been allowed. , 

6.2 After considering the merits of the case, the Commissioner of 

Customs (Appeals), Mumbai, Zone-lll after carefully going through the 

facts and circumstances of the case and considering merits of the case 

of the petitioner gave an option to redeem the goods on payment of fme 

of Rs 3,50,000/- and also upholding the penalty of Rs 2,00,000/- and 

on payment of applicable duty and other charges. The redemption fine 

of Rs 3,50,000/- which is 17.42% and along with penalty of Rs. 

2,00,000/- it works out to 27.38% and Customs duty of 36.05% the 

total liability works out to 63.43%. The petitioner submits that in the 

present case, the learned Commissioner (Appeals), gave an option for 

redemption of the goods on payment of a fine, thus completely wiping of 

the profit margin. 

6.3 As far as the department is concerned the decision of the learned 

Appellate Authority appears to meet the ends of justice. No person or 

group of business would continue to import/ smuggle goods to sell them 
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in the domestic market with the fulllmowledge that there would be no 

profit and propose to incur loss and keep doing so for quite a long-while. 

There may perhaps be exceptions as in the cases of habitual smugglers 

where such persons may temporarily suffer loss. But, Mr Mir Ali Raza 

does not fall in the category of a habitual smuggler. 

6.4 Mr. Mir Ali Raza submits that while interpreting a fiscal 

legislation, what has to be kept in mind is the scheme of each and every . 

legislation to levy and collect tax in accordance with the provision of the 

Act. This task is entrusted to the revenue. The revenue is levying tax 

lawfully payable by a person. Certainly revisional authorities owe a duty 

to review such orders and facilitate levy and collection of tax which are 

legitimately due to the Department. Release of confiscated goods on 

payment 'or fme and penalty is such category, which cannot be 

considered as loss of revenue to the exchequer. If at all it is considered 

as a loss to the Government exchequer (as claimed by the learned 

Appellant Commissioner of Customs) then there would not be a 

provision under the Customs Act, 1962 i.e Section 125 for release of the 

confiscated goods on payment of fme. 

6.5 Gold is not a prohib.ited item for import. Therefore absolute 

confiscation is not warranted in this case. Gold is only 'restricted goods'. 

Import of gold is no longer prohibited and therefore, it is the duty on the­

part of the adjudicating authority, if he is of the view that it is liable for 

confiscation, to permit its redemption on appropriate fine. Many 

adjudicating authorities commit an error while differentiating between 

restriction and prohibition in import. One of the main objectives of 

prohibition of any import into India is that import of such goods should 

not weaken the economic status of the country. Restriction of import 

does not mean prohibition tq import. If any goods are restricted to 

import, the Government fiXes some sort of barriers to import, which an 

importer has to overcome such barriers which means, certain 

procedUres have to be completed to import such restricted products. 

6.6 It is also clear that the fixation of the quantum of redemption fine 

and penalty can only be interfered if the same is fiXed in an arbitrary 

whimsical manner resulting in miscarriage of justice. Even though there 

is no elaborate submission in the Revision Application regarding the 

quantum of fine, yet considering the background facts and the order of 
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imposition of redemption fine of Rs 3,50,000 I- it carmot be said that 0-

i-A suffers from any infirmity. 

6.7 In the present case a question of law arises namely whether the 

expression "prohibition" contained in Section lll(d) of the Customs Act 

1962 includes prohibition of imports coupled with a power to permit 

importation under certain conditions. Section 111 (d) of the Act 

provides: "The following goods brought from a place out- side India shaD 

be liable to confiscation:-- .......... (d) any goods which arc imported or 

attempted to be imported or are brought within th~ Indian customs 

waters For the pwpose of being imported~ contrmy to any prohibition 

imposed by or under this Act or any other Jaw for the time being in 

force." "Prohibited goods" is defmed in Section 2 (33) of the Act. That 

definition reads as: " "prohibited goods" means any goods the import or 

export of which,_ is subject to any prohibition under this Act or any 

other Jaw for the time being In force but does not in dude any such goods 

in respect of which the conditions subject to which the goods are 

permitted to be imported or exported have been compHed with.". The 

main difference between prohibitions and restrictions is that 

• prohibited goods are never allowed to enter or exit under any 

circumstances 

• restricted goods are allowed to enter or exit the Countzy only in certain 

circumstances or under certain conditions, for example on production 

of a permit, certificate or letter of authority from the relevant government 

department, institution or body. 

6.8 Mr Mir Ali Raza further submits that he does not dispute his 

attempt to clear the impugned gold without declaring to Customs by 

opting green channel. Further, no other person claimed ownership of 

the gold and there is nothing in the impugned 0-i-0 to suggest that he 

is a professional smuggler. The Appellant Commissioner of Customs 

preferred the present revision application without considering the fact 

that in the above series of judgements relied upon by the Commissioner 

(Appeals) redemption of confiscated/absolutely confiscated gold had 

been allowed. However, the learned Petitioner Commissioner of 

Customs, CSMI Airport, Mumbai failed to counter those decisions of 
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Tribunals, Courts and GOI for justification of his prayer for absolute 

confiscation of the goods. 

6.9 The decisions in the cases of Om Prakash Bhatia and 

Samynathan Murugesan relied upon by the Appellant Commissioner of 

Customs in respect of her contention cannot be attracted to the present 

case. Further. there is no explanation for the observation of the 

Commissioner (Appeals) under para 21 of the 0-i-A that more so, in 

similar cases redemption has been allowed by the same adjudicating 

authority. 

6.10 The argument of Mr Mir Ali Raza is related to consistency in 

favour of 'formal' justice, i.e., that two cases which are the same (in 

relevant respects) should be treated in the same way. It would simply 

be inconsistent to treat them differently. In the case of precedent, this 

argument is said to favour following the earlier case. The only way to 

ensure consistency is for later decision-makers to treat the earlier 

decision as a precedent and to treat the parties before the court equally. 

Other things being equal, legal decisions should be consistent across 

time andjor decision-makers. A later case should only be treated 

differently to an earlier case when the law itself has been changed (by 

the legislator or the courts, including cases where the court overrules 

an earlier - decision in reaching a decision on the case befOre it). 

6.11 In this regard case is to be decided in view of the judgment ofHon 

'ble High Court of Madras dated 1-4-2008 in writ appeal Nos. 1488, 

1502 & 1562 of 2007 in the case of Neyveli Lignite Corporation Ltd. v. 

UOI- 2009 (242) E-L.T. 487 (MruL) wherein it was held "Redemption fme 

- Prohibited goods, discretion - Sectiofl: 125 of Customs Act. 1962 - If 

goods are not prohibited then adjudicating officer shall give to the owner 

of goods option to pay redemption fme in lieu of confiscation as officer 

thinks fit. It is only when it is prohibited goods that the officer has 

discretion and it is open to him not to give the option to pay fme in lieu 

of confiscation. " Government observes that such discretion is to be 

exercised judiciously. In the instant case, the passenger is neither a 

habitual offender nor-carrying the said goods for somebody else. 

In view of the above submissions, there is no merit in the Revision Application 

filed by the Commissioner of Customs, CSMI Airport, Mumbai and the 

Revision Application filed by Revenue is therefore liable to be dismissed. 
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9. The Government has gone through the facts of the case. The 

Respondent was intercepted after he had cleared himself through the green 

channel. When questioned whether he was carrying any contraband /dutiable 

goods he replied in the negative. The gold was discovered only when the 

Respondent was asked to pass through the metal scanner, which indicated 

the presence of metal in his sandals. The Respondent did not declare the gold 

as required under section 77 of the Customs Act, 1962, and he had used the 

green channel meant for passengers not having anything to declare. The 

confiscation of the gold is therefore justified and the Applicant has rendered 

himself liable for penal action. 

10. The Respondent has contended that gold is not a prohibited item. The 

Hon'ble High Court Of Madras, in the case of Commissioner Of Customs (Air), 

Chennai-I V fs P. Sinnasamy reported in 2016 (344) E.L.T. 1154 (Mad.), relying 

on the judgment of the Apex Court in the case of Om Prakash Bhatia Vs 

Commissioner of Customs, Delhi reported in 2003 (155) E. L-T. 423 (S.c_j, has 

held that " if there is any prohibition of import or export of goods under the 

Act or any other Jaw for the time being in force~ it would be considered to be 

prohibited goods~· and (b) this would not include any such goods in r_~spect of 

which the conditions~ subject to which the goods are imported or exporte4 

have been complied with. This would mean that if the conditions prescribed 

for import or export of goods are not complied with, it would be considered to 

be prohibited goods. ........ ........ .... Hence, prohibition of importation or 

exportation could be subject to certain prescribed conditions to be fulfJlled 

before or after clearance of goods. If conditions are not fulfJlled, it may amount 

to prohibited goods.» It is thus clear that gold, may not be one of the 

enumerated goods, as prohibited goods, still, if the conditions for such import 

are not complied with, then import of gold, would squarely .fall under the 

definition, "prohibited goods". 

11. Further, in para 47 of the said case the Hon'ble High Court has observed 

"Smuggling in relation to any goods is forbidden and totally prohibited. Failure 

to check the goods on the arn"val at the customs station and payment of duty 

at the rate prescribed, would fall under the second limb of section 112(a} of the 

Act; which states omission to do any act which act or omission, would render 
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such goods liable for confiscation ................... ". Thus failure to declare the 

goods and failure to comply with the prescribed conditions has made the 

impugned gold "prohibited" and therefore liable for confiscation and the 

Applicants thus liable for penalty. 

12. The Honble Apex Court in the case of Sheikh Mohd. Orner Vfs Collector 

of Customs, Calcutta and others, reported in 1983 (13) ELT 1439 (S.C.) has 

also held that, " .................................. any goods which are imported or 

attempted to be imported contrmy to "any prohibition imposed by any Jaw for 

the time being in force in this country» is liable to be confiscated. ~ny 

prohibition» referred to in that section applies to eve.zy type of ~rohibition"': 

That prohibition may be complete or partial. Any restriction on import or export 

is to an extent a prohibition. The expression «any prohibition» in Section 111(d) 

of the Customs Ac0 1962 includes restrictions.". Therefore this contention of 

the applicants is also not based on correct appreciation of laws held by the 

Apex court and High Courts. 

13. The Appellate authority has in its order dated 29.06.2018 " ..... But the 

most important thing to be noted is that neither the larger bench of Tribunal 

in its Order dated 01.12.2000 nor the Hon.'bleApexcourt in its judgment dated 

07.07.2003 in Appeal (civil) 4060 of2001 in case ofOmprakash Bhatia 2003 

(ISS) ELT 423 (SC} gave any findings to the effect that such cases warrant 

absolute confiscation for violating any condition of import or export nor limited 

the scope of section 125 Customs Act; 1962 for allowing redemption of 

offending goods." Using the above excerpts from the above Apex Court 

judgement the Appellate authority has concluded that "Therefore the 

judgment ofOmprakash Bhatia (supra) passed by Honorable SUpreme Court 

does not alter the scope of section 125 a/Customs Act;. 1962 in any manner 

and the position remains the same that in case of prohibited goods' 

redemption may be allowed but in case of 'other goods' redemption shall be 

given to the owner or to the person fi"om whose possession such goods have 

been seized." In addressing this contention the Government notes that The 

Honble Supreme Court in the same judgment of Omprakash Bhatia notes a 

..... ........ that in matter of quasi-Judicial discretion, interference by the 

Appellate. Au thon"ty would be justified only if the lower authon"ty's decision was 

illogical or suffers from procedural impropn"ety." The Appellate authority has 

quoted the Apex Court to buttress the argument that the lower authority's 
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decision was illogical ·or suffers from procedural impropriety without explicitly 

pointing out the defect in the impugned Order in Original. 

15. Similarly, the Appellate Authority states " I find that in case of 

Samynathan Murugeshan (supra) there is no distinction made by the Han 'hie 

High court in the manh"er of canying the offending goods which could have an 

impact on the scope of section 125 of Customs Act 1962. Otherwise also 

under section 125 of Customs Act, 1962 the cn"teda. of allowing redemption is 

not dependent on the manner of carrying the offending goods by the Importer 

and there are no conditions attached to the discretion of allowing redemption 

which could have an overnGing effect while interpreting the scope of section 

125 of Customs Act, 1962. In other words the Hon'ble Madras High Court 

(supra) has not upheld the decision of Commissioner of absolute confiscation. 

due to any specific manner of canying the gold i.e. ingenious concealment or 

otherwise. More so~ in similar cases redemption has been allowed by the same 

adjudicating authority." In extending the argument the Appellate Authority 

contends that concealment of the impugned gold should not be an issue while 

interpreting the scope of section 125 of Customs Act, 1962. Government 

however opines that the manner in which the gold was concealed i.e. inner 

sole of the sandals worn by the passenger, being ingenious concealment 

reveals the intention of the respondent also revealed his clear intention to 

evade duty and smuggle the gold into India. Further, the passenger opting to 

clear themselves through green channel are cleared on the basis ·of their 

declaration and only a small fraction of passengers are intercepted for detailed 

examination. Had the passenger not been intercepted he would have made 

good with 784 grams of gold. The circumstances of the case and the intention 

of the Appellant was not at all considered by the Appellate Authority while 

giving him option to redeem the seized goods on payment of fme and penalty. 

16. The Appellate order fmally concludes, " ............ .I fmd that the 

adjudicating authority ignored the fact that the passenger had claimed the 

ownership of gold at the very first instance. He also explained the 

circumstances in which he purchased and brought gold from abroad and there 

is no discussion in the order about his pleas ................ ". It is a matter of 

record that the ownership of the gold has not been disputed, however in this 

case, ownership of the impugned gold cannot be a factor for allowing 

redemption of the gold. 
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17. The issue in the case is the manner in which the impugned gold was 

being brought into the Country. The option to allow redemption of seized goods 

is the discretionary power of the adjudicating authority depending on the facts 

of each case and after examfning the merits. In the present case, the manner 

of concealment being clever and ingenious is a fit case for absolute confiscation 

as a deterrent to passengers misusing the facility of green channel. Thus, 

taking into account the facts on record and the gravity of offence, the 

adjudicating authority had rightly ordered the confiscation of gold. In the 

instant case, the passenger did not declare the said gold to Customs on his 

own and the subject gold was detected only after he was intercepted by the 

AIU Officials. In support of this contention, the judgment of Hon'ble Delhi High 

Court in the case of Jain Exports Vs Union of India 1987(29) ELT753 wherein 

the Hon'ble High Court has observed that, " the resort to Section 125 of the 

C.A. 1962, to impose fine in h"eu of confiscatiofl: cannot be ·sa exerdsed as to 

give a bonanza or profit for an illegal transaction of imports.''. The redemption 

of the gold will encourage such concealment as, if the gold is not detected by 

the Custom authorities the passenger gets away with smuggling and if not he 

has the option of redeeming the gold. Such acts of mis-using the liberalized 

facilitation process should be meted out with exemplary punishment and the 

deterrent side of law for which such provisions·are made in law needs to be 

invoked. The order of the Appellate authority is therefore liable to be set aside. 

18. In view of the above the Government sets aside the Order of the 

Appellate authority. The order of the Original Adjudicating Authority is upheld. 

~~ 
( sHiiAWAi;"'rf&MA:R ) 

Principal Commissioner & ex-officio 
Additional Secretary to Government of India 

ORDER No.IBD/2021-CUS (WZ) /ASRA/MIU>I!l,l\j DATED3C·o'f-2021 

To, 
Shri Mir Ali Raza, 

Copy to: 
1. The Pr. Commissioner of Customs, CSI Airport, Sahar, Mumbai. 
2. Shri P. K. Shingrani, Advocate, 
3. Sr. P.S. to AS (RA), Mumbai. 
~Guard File. , 

5. Spare Copy. 
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