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F. No,195/223/WZ/2018-RA f 18e Date of lastic’ 49 03,2023

orpER NO. \XS  /2028:0x (W2) | ASRA/Mumbii DATEDS § .03,2023
OF THE ‘GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR,
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO
THE GOVERENMENT OF [NDIA, UNDER SECTION J5EE OF THE CENTRAL
EXCISE ACT, 1944,

Applicant = M/s Mercedes-Benz India Pet. Limited,
Plor No.E-3, Chakan Indl. Aréa, Phase <111,
Khed. Pune - 410 501.

Applicant ¢ The Pr. Cammissioner of CGST & Contral Excise,
Pune = | Tommuissionerane.

Subject r Rewision Application filed under Seciiori 3SEE of the Central
Excise Act, 1944 against the Order-in-Appeal No.PUN-EXCUS-

OO1-APP-Q267118-19  dated 03.08.2018 passed
Commisstonorof Cenral Tax (Apperls = 1), Punc,
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ORDER

The subject Revision Application has been filed by M/s Mercedes-Benz
Private Limited, Pune (herevin-aiter referred to an the applicant) against the
subject Order-tn-Appeal duted 03.08.2018 which decitdvd an appeal filed by
the applicant against the Order-in-Original dated 06122017 passed by the
Deputy Commissioner, Central Tax, Division IV, Pune - [, which in turn, had
rejected the rebate olamm filed by the apnlicant.

2. Brieffacts of the case are that the applicant are manufacturers of ‘maotor
vehicles' and hald Central Exclse registration. They imparted centain inputs
to be wsed it the manufaciure of final products, however, the applicant
exported the seme back to their supplier as the sgid inputs were found 1o be
defective. While doing so, they paid excise duty on the exported goods in
terms of Rule 3(5) of the Cenvat Credit Rules, 2004 which was equivalent to
the amount of Cenvat credit availed by them on the same. Therealter, the
applicant filed a rebate claim for Rs.1,21,632/- in réspect of duty paid on the
goods expotted dnder Rule 18 of the Central Bxcisn Rules, 2002. The original
autharity rejected the said claim on the grounds that —

- the goods. iie. moter vehicle parts were exported oo a free of cost basis'
and henee did nat involve eny transaction of forcign remittance; and
the rebate claim included the component of SAD amounting to
R4.32,333/- und that there was no provision for refund of such
Additional duty:

Aggrieved, the applicant filed appeal with the Commissioner [Appesls)
resulting in the mpugned Osder-in-Appeal dated 03.08.2018, The
CommissioneT (Appeals) found that the since the goots exported were free of
cost!, the rebate clgsm had (siled 10 saiisfy condition 2lel of notification
nt, 19/ 2004-CIRINT) dated U600, 2008 which required the market price of the
excinnhlo goods atthe tme of exponation 1o be noy lesser than the amount of
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rebate of duty claimed. The Cammissioner [Appeals) refected the appeal of
the applicant on this ground alone,

3. Aggricved, the applicant has filed the subjeet Revision Application an
ihe following grounds: -

faj They had fulfilled all the conditions laid down wnder nolification
f10,19 /2004 -CE{NT) disted 06.09,2004 and that the Commissitner |Appenly)
had erred in holding that they had viola rer) the condition prescribed ar Zie] as
he failed to appreciate that the term ‘raarket price’ mentioned thorein was nol
to he interpreted as transachion waiue® thal the market price of the gonts was
Rs.3,67.770.37, which was much higher tian the rebate claimed,

(b) That they had in any evend receved froe of gast roplaccment in Y of
the defective goods exporied by thei; that i such sivuation the question of
forcign exchange realizaton did niol arise, they placed reliance o the decision
of the Honble Tribunal mn the Gase of CCE, Raipur vs Simplex Engs &
Foundary Works P. Lid 2016 (333 BLT 112 [T -Del)] i sapport af their
argument;

fe] ‘That there Was no FeGUITEMENL 10 TRTEVE consideration in foregn
exchange in the case of expott of goots in the notilication no. | @/ 200a-CEINT)
dated (15.09.2004;

[d] That the duty paid by thein wus 1 tenns of Bule 3(5] uf the Cerivat
Credit Rules, 2004 0y the time of export of goods and that the same wWas
eligible for Tebate upder Rule 18 aof the Centrdll Exclse Rules, 2002, they
sought 1o place Telisnee o e soveral decisions of the higher Courts
inchuding the decision of the CCE Raigad vs Micro Inks Limited (2011 (270)
EL1 360 Bom i) which had been upheld by the Hon'hle Supreme Conrrt;

fe}  Thayibe e d Ovdee-ins Orignal departed frmm carlier decisions on
(e same isgpe ist thetr cwncasc and cited a decision of the Commissinnes
(Appeals) and two decisions of the ariginal authonty whereln they ware
allowed the gehate claims in similay sipuations: they submived, that the
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received replaceraents agrinst these goods {ree of cost. Government finds thal
the applieaht had submitted this explanation befare the lower suthorities anid
the same has not been regated by either the ariginal authority or the
Commissioner (Appealsl. Given the nature of this transaction it is clear that
the same will not involve any mouclary fransacuon, involving foreign
exchange or otherwise, Government further notes that rotificaton
no. 16/ 2005-CE[NT) duted 06,00, 2004, which prescribes the condimons and
limitations for claiming rebatc, does no prescribe any conditioh that such
expoTts should involve & ransdetion in foreign exchange, Govesnment finds
suppart in trie decision of the Heawble Tribunal in the case of CCE, Raipur ¥s
Simplix Engineering & Foundry Warks P, Limited {2016 (333) ELT 112 (Tri.-
Dol wherein, ina case where the exparter lind supplicd gouods free of cost in
liew of deféctive goods exparted carier, fhe Tribunal had held that the
question of foreign exchange would not arisc &5 the export guods were free
replacement lor delee tive goods and that the refund cliaim cowld not be demed.
Thus, Government finds that this ground, on which the original authority
rejected the rebate claim of the applicant, 19 pe erroneous and without any
legal hasis:

8. Further, Government firds that the Camrmissioner (Appeals| hed
upheld the prdes of the origingl guthority an the sole ground that the Tebhate
claimn had filed to soatisly condition 2(¢] of natification no, 19/ 2004-CEINT)
dated 06.08.2004, which requires (ffe markel price of the excisakle gonds at
the time of exporiation 1o be not lesser than the amount of Tebate of duty
claimed, as the goods being exported were free of eost’ and hence its value
would be NIL. Government finds that this & blinkered view of the comeition
specified at Conditien 2(e] s it mercly states sghat the markel price of the
excisable goads at the time of exportation is nof less than the omount of rebate
of dutly claimed®. As stated above, in this case The applicant had received free
replacement in Hiew of 1he defective goods they exported and hence the value
of the poods exporied Cannol he held to be ‘NIL' as held by the Commissioner
{Appeaisl. The applicant has submitied that the market price of the goods in
guestion Wis ®5.3.67.770.37, which the Gavernment finds fs higher than the
rebate olmmed and hence Government finds that the condition st Aol of the
said notification smands satigfied, Invicw af the at=ve, Government finds the
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ground on which the Commissianer (Appeals] upheld the order refecting the
rebate claim fileed by the applicans wy be “tronenus and seox the siime aside.
Further, Government fings the reliance placed) v the Commissiuner (Appenls;
on the dewision of (he Revisionary Authonity in the case of Ranbaxy
Laboratories Limited 12018 (293 ELT 137 (E01)] 10 be incorresy, as the saitl
canc Involved expurt of samples which were nat meant for sale and hence had
o commercial value, whicl s diseusyed abuve, is not tue in the present
case.

9. Furher, Government finds that the second Brountl on which the
original authority had rejected the rebete claim wiis that the same fnvolved g

118 of the Central Extise Act, 1943, an it only rrovidod for refund of duty of
exeise and interést, In this connection, Govertimeny finds thay the respondent
had peid duty gn the gouds clesred for export in terms of Rule 3(5) of the
Cenvat Credit Rules, 2004, which lays down that when mputs.on which credit
Has been aviiled are removed from the factory, the manulsctirer shall pay an
amount equal to the Cenvat erediy Taken on sueh inputs. Government notes
Hhat the sail) Rule uscs the ward wmtLnt’ dnd the same eanmat e vonstrued
0 be "duty of excise” Government putes that wiren itke goods are cleared in
the DTA, the duty of excise payable is wqual o the quantum of QVD payabie
on sueh goods. Thus, Gavernmen finds thatin the PIESEnt case the applican;
Will be eligible ta the febate of the quantum of CVD paid by them on the said
goods and they will nat be eligible to claim the rebate. of 1he Emount paid
towards the SAD component and accordingly holds so.

10, Having held g, Govetnment finds thatit is noy i dispute that the goods
in question have been exparted and thit duty on the Samit has been paid by
the applicant. Given these facis, Government finds that Revenue ecanngr
relain the amounr paid by the applicam owards SAD on the goods which
have ficen exporied and the sime needs 1o be paid hack 1o the applicant in
the manoer in which i waspaid by thew. Government finds that the Hon'ble
High Court of Punjab and Harvana i the tase of Nahar Industria) Enterpriscs
Limnited vs UOY 1200 (235) B1.T 24 (PEH)] had 1isle) thie such amounts cannoy
b retained by the Governmen) without autherity of law and that the same
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has to be paid back it the manner paid by the exparter. In view of the same,
Governmenl holds that the amount of duty paid by the applicani on the said
export consignment shotldd be refunded o them in the manner paid by them,
under the existing law.

11. The Revision Application is disposed of in the above terms,

(S KUMAR)
Pririeipal Commissioner G Ex-Offivio
Additional Secretary 1o Government of India

ORDER NoAR'®/2023-CX (WZ) /ASRA/Mumibii daledgy 042023
To,
M /s Mercedes-Benz India Pvr Limited,

Plot No.E-3, Chskan Indl. Area, Phase -1l
Khed, Pune— 410 501.

Copy o

] The Pr. Commissioner of CGST & Ceniral Excise, Pune - i;
GST Bhavan, ICE House, Opp. Wadla College, Pune - 411 001

2 Commissioner of Central Tax (Appeals 1), Pune, 41 /A, F-Wing, 3% flnor,
GST Bhavan, Sassoun Road, Pune ~ 411 601

3. {8 Lamiere Law Partners, 23/24, Mirfal Chambers, 204 floar, Nariman
Paint, Mumbai - 400 021.

" 8r. P.S. to AS (RA), Mumbai,
5. Notice Board.
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