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F.No.105/100-10R/14.RA  «
ORDER

These Revision Applications have been filed by M/s. Sanmar Foundries
Ltd., Viralimalai, Pudukotta: Distnen. [(hereinafter referred to as the
‘applicant”] against Order-in-Appeal No, 13972013 o 147/2013 dated
26.12.2013 passed by the Commissioner Customs & Centrul Excise (Appeals)
Trichirapalli.

2. The brief facts of the case are that the applicant, manufacturers of
Stainless Steel Castings & Non-Alloy Steel Castings falling under Central
Excise Tarifl Heading 732590999 & 73259930 of Central Excise Tarifl Act,
1985, had filed rebate claims on various dates for the following amounts,
heing the duty paid on goods cledred for export from the factory of
manufacture,

-“TAHLE:-
SLNo. | Manth ‘Rebate claim Rejected vide OIC | O10 upheld vide OIA No.,
Amount (Hs | No,

A ? 3 | q _ 5

1 | September 2012 | 75,00,164/. | 61/2033-R  dated | 139/2013 to 147/2013
23.07.2013 dated 26.12.2013

2. | April2012 444503/ | 62/2013-R  dated — do—
26.07,2013

3, | March 2032 18,89,223)- | 63J2013R  dated T e
26.07.2013

4. | September 2012 30,01,680/-  64/2013-R  dated — do-—
26.07.2013

5. | Aprit2mi2 \ 17 48,991/ | 85/2013-R  dated — do— .
26,07.2013

& May 2012 25359,564/- | 66/2013-R  dated
25.07.2013

7. | May2032 23,07,633). | 62/2013-R  dated
25,67,2013

& | February 2012 861,840/ | 68/2013-R  dated
25-07-2013

g, Detember 2001 | 8,10,610/.  T0/2013R  dated

i 29-07-2013

The jurisdictional Assistant Commissioner, Le, the Rebate Sanctioning
Authority, after following the due progess of law, rejected the aforesaid claims
under provisions of Section 118 of Central Excise Act, 1944 read with Rule 18
of Central Excise Rules, 2002 vide Ornder in Onginal detailed 51, No. 1 10 9 of
column 4 of the Tahle supra.
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¥ Aggrieved with the said orders, rejecting rebate claims, the applicant
filed the appeals before Commissioner [Appeals) on the following identcal
grounds concerning & common issue:-

thet there s no dispute regording the foct thot the goods hove been exported by therm
ond cansideration for the same in foreign currency was received and thus the
substantiol benefit must be sonctioned, thot the Ronge Officer recommended the
rebate since they hod complied with all the canditions such as export of the goods,
recefpt of remittonces in convertible fureign exchange ete., thot the Rebate
Sanctioning Authority without golng lnto dny of the ospects hos denfed the eloim on
the graund that they hod ovailed ineligible Cenvat Credit ond o case is booked agoinst
them in that regord; thut they had fulfilléd ali the conditions laig down in the Act to be
entitled to the subject rebate; that no procendings hove been initioted ogainst them yet
on the olieged irregular ovoilment of credit) thot the odjudication order ought to be
legal ond proper and the lower outharity ought to have considered the factual and
fegal aspects of the lssue in hand; that the inspection of their unit by the Department
and objection regarding the improper ovallment of credit hos not been proven
conclusively to decide whether the sold credit s admissible or not: thet Rule 14 of
Cenvat Credit Rules pravides for recavery of Cenvat Credit wrongly taken ar erranepusly
refunded; that Rule 15 of Cenvat Credit Rules, 2004 provides for confiscation and
pentity in the case of wrong ovallmient of credit ond Section 11 A provides for recovery
of duties and recavery of ineligible cenvat credit; that in the olleged cuse of improper
availment of credit, ottempts were made by the Department to recover the monies
without Issuing @ show cause notice and that the said attempt was neguted by highes
Judicial forum; that the amount of credit alieged to have been token/ awvailed
improgeriy is A5.7-56 Crores and in such cases anly the Commissioner of Central Excise
con issue the show couse notice in terms of the provisions of the Central Excise Act,
1944 singe the omount involved [s more than Re.50 lakhs: thot tll dote, no legal
proceedings have been Initiated ogpinst them on the issue of wrong cwailment of
credit: thot the observation mage duting the irspection by an Incampetent officer
cannat become the reason for denlal of o sulistantial claim; that the reoson given fur
denia! of rebate in the impugned order of the lower authority s that there is o cose
booked against them for wrong avaliment of cenvat credit and the sad reason Iy
Joctually ond legolly incorrect; that they had filed o writ petition W.P.No.2026 of 2013
before the Hoo'bie High Court of Madras, Madural Bench with o prayer to direct the
Adjudicating outhority to refund the amount poid by them during the course of
ingoection; and thal, ossuming but not admitting thot they (the Appelionts) hod
improperly ovalled the entire amount as elleged by the Department, the same hos been
puid ond hence it is o well sertled principle that once the amount hos been paid to the
Deportment, then it Is as good ¢s credit not token and hence the subject rebate is lloble
to bie sonetioned and paid to them.

4. Commissioner |Appeals] vide Order-in-Appeal No.
147 /2013 dated 26,12.2013 observed that
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the appellonts hove mainly contendad thot when there is no dispute régarding
the fact thot the goods hod indeed been exported and since they hove received
consideration (sole proceeds) in foreign currency, the substontial benefit of rebate
should not be denied, In this context. | go through the provisions of Rule 18 of the
Centrol Excise Rules ond obterve that the core aspects In the detérmiination of a rebate
claim are the focts of manufoecture, poyment af duty thereon and export of goods. The
Appeliants cannot elaim Rebate merely on the strength of the grounds that exports
have indeed been made. In this cose, the duty poyment in respect of exported goods,
which was done by utitising the 'disputed eredit’, is itself in question, Hence. the
Jundamentol condition of ‘duty paid poture of the goods’ is not establiched beyond
daubt and the some Is crucial for the rehate cloims ta succeed. The relevant provisions
of CBECS Instruction Ménual as contained in Pora B.4 dre to the effact thot before
grant of rebate, the comaetent authority for the purpose is required to be satisfied
regarding the goods cléared for expsrt under the relevant ARE-! ond the duty paid .
character of the said goods. Apparently, such satisfaction could not be arrived at, by
the Rebite Sonctioning Authority for sonctioning the rebate, as in the cose in hang, the
very duty poid character of the goods (s In-'doubt In this context. | also place relibnce
an the decision of the Hon'ble High Court of Gujarat ot Ahmedabad in the cose of
Diwan Brothees Vs Union of India, [2013 (285) ELT 387 (Guj)], in which it hos been
clearly held that “Fact thut petitioner manufactured the finished goods and exported
the samae, by itself would not be sufficient to entitie the petitioner to the rebaté elair -
When the autharities found inputs utilized by the petitioner for monufacturing export
products were not duty pald, the entire bosis for seeking rebate would fall”. In this case
in hand, | find that the Appelionts themselves have no where contended that the duty
poid nature of the goods is not In doubt and (tis for this very reason that the inpugned
rebote claims hove been rejected by the lower outhority.

As regards appellants cantention that credit is paid, then it is as good
as not credit not taken Commissioner [Appeals) observed that )

Though the oppellants have not furnished detalls of such poyinents soid to
have been made by them during the investigations related to improper availment of
CENVAT credit, | find thut even (f swch puyrients huve been muode, they con only be
treated as deposits ond not os duties any such  deposits made during investigation by
the sppeilants connot be colled as ‘due discharge of duty' and therefore the
epzelionts’ contention thot the contention thot 'once credit is poid then it is ox good os
not' token s nol rélevant.

Thus Commissioner (Appeals| relying on the Gujarat High Court

judgment in the case of Diwan Brothers (2013) 295 ELT 387, Government of
India Order in Marim International (2012) 281 ELT 747(GO1), Hon'ble Bombay

[274]ELT 510], Government of India Order in RE: Tirupur Sri Senthil/ e g
Mills L, 2011 (271) ELT 15i], Hon'ble Allshabad High Court jufign
CCE, Ghaziabad Vs Ashola Metal Detector [P) Ltd 2010 (256)
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and Hon'ble Supreme Court of India in the case of Omkar Overseas Lid Vs
Union of LF TFD India (2003 (156) ELT 167 (S.C)] rejected the appeals filed by
the applicant and upheld the Orders in Original referred at column 4 against
Sl. Nos. 1 to @ of Table at para 2 above vide Order in Appeal Neo. 139/2013 10
147 /2013 dated 26.12.2013.

o Being agarieved, the applicant filed present revision applications against
the impugned Orders mainly on the following grounds:

5.1 The High Court of Madras (Madura: Bench) while disposing the Wit
Appeal (W.A. No, 339/2014) filed by them directed the Department to repay
the entire amount paid by them during the investigation, Therefore, the denial
of refund based on the dispute which is settled by the High Cour: is totally
against the principles of law, They filed & Writ Petition challenging the Show
Cause Notice and the TTon'ble High Court directed the Department to maintain
sialus quo.

5.2  The Calcutta High Court in the case of Naresh Kumar and Company Vs
Union of India (2010) 19 STR 161 has held that the authority has no
jurisdiction to collect any amount during inspection and they are not
empowered there for. The Department did not have authority 1o collect duty or
demand reversal without a Show Cause Notice, The payment at the tme of
inspection was under pressure and was also made under protest. The same
view has been adopted by the Madurai Bench of the High Court and directed
the Department to refund the amount collected during investigation.

5.3 The rejection by the Commissioner (Appeals| is only on the ground that
they allegedly availed cenvat eredit wrongly and that the Departmental
proceedings are peading. In other words, there 1s no finding whatsoever in the
appeal that the goods have not been exported; or that they have not complied
with the provisions of Rule 18 and the notification issued there under; or the
goods which are cleared from the factory were not exparted 1o the satisfaction
of the Department. They in fact filed & Writ Petition before the High Court of
Madras [Madurai Bench] W.P, No. 2026 of 2013 with a praver to direct the
adjudicating authority to refund the amount paid by them during the course
of inspection. The Hon'ble High Court las directed the adjudicating authority
1o issue a Show Cause Notice and adjudicate the matter.

5.4 The Appellate authority has relicd upon the decision of the Gujarat

High Court in the case of Diwan Brothers (2013) 295 ELT 387 wherein it was

held that rebate cannot be sanctioned if the inputs utilized for manufacture of

goods for export have not suffered excise duty. In the instant case, the facts

are different and the Department has not questioned the duty payment
character on inputs and its utilization for manufacture of fnsl products

export. The only issue raised by the Department is thal the credit )g-:nf&? ok -

L

eligible, that too, without any proper course of action, t‘? _..--— --'-._ "
fr ;| J :
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F.No.195/100-10B/14-RA

5.5 The rmunge officer vide O.C.No. 2097201, dated 20.02.2013
recommended the rebate since they complied with all conditions such as
export, receipt in convertible foreign exchange ete, and without going to any of
the aspects denied their claim on the ground that they availed ineligible
Cenvat eredit and a case 1s booked on them. There are no proceeding initiated
against them in so far as any wrong availment of credit on the date of rebate
claim or when the Show Cause Notice was issued for denymg rebate claim. It
is a seitled principal of law that the Adjudicating Authority cannot pass an
order based on whims and fanoes. The Adjudication order must be legal and
proper consitlering the factual and legal aspects of the issue in hand.

5.6  The inspection from the department is not conclusive and mere issue of
Show Cause Notice for denial of credit cannot be a reason for rejection of
rebate. They are contesting the Show Cause Notice denying the credit and the
reply to the proposil has already been filed. When the rebate was denied by .
the adjudicating authority, there was no Show Catise Notice directing them to
show cause as to why the credit should not be denicd. In fact, the Show Cause
Notice was issued only after the direction from the Court. The Department had
no authority to collect duty or demand reversal without a Show Cause Notice.
The payment at the time of inspection was under pressure and was ilso made
under protest. Rule 14 af the Cenvat Credit Rules 2004 provides for recovery
of Cenvat Credit wrongly taken or erroneously refunded. In wrms of the said
Rule where the Cenvat Credit has been taken or utilized wrongly or has been
erroneously refunded the same along with interest shall be recovered from the
manufacturer or provider of output service and the provisions of Section 11A
and Section 11 AB of the Central Excise Act, 1944 shall apply. The attempts
were mude to recover money without issuing a Show Cause Notice and the
said attempt was negated by the Judicial Forum. The Supreme Court in the
case Metal Forgings Ve, UN (2003) 146 ELT 241 has held that letters either in
the form of suggestion or advice cannot be taken as a Show Cause Notice .
because the law requires that the Show Cause Notice to be issued under a
specific provision and not as a correspondence. The same view has been taken
by the Delhi High Court in the case of J.K. Synthetic Vs, UOI [2009] 234 ELT
417.

5.7 In the instant case the amounts of credit alleged to be taken as wrongly
amounts 1o Rs.7.50 crores and in such cases in terms of provisions aof the
Central Excise Act, 193449 the amount involved is more than Es.50 lakhs then
only the Commissioner of Central Excise can issue Show Cause Notice.
Therefore as on date thete is no legal proceeding are initinted against them on
the ground of wrong availlment of credit. The observation mode during the
inspection by an incompetent officer cannot a reason for denial of a
substantial claim, The Bombay High Court in the case of National Cirganic
Chemical Industries Ltd Vs. Unton of india (2008] 223 ELT 570 has held that
‘Demand and collection of Central Excise Duty in absence of any ad_mr.hmnm
order and without issuing Show cause notice not sustamnable. ;
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6. In response to show cause noticed issued vide letter F.No. 195/ 100-
1OB/14-Cx. Dated 13.05.2014 the respondent department filed its cross
objection mainly contending therein as follows:

6.1 M/s Sanmar Foundnes Ltd., Viralimalai are manufacturers of
Castings (Rough] and Non-Alloy Steel Castings [Rough). The main inplit
required for their manufacturing activity is MS and SS melting scrap. On
investigation by Headguarters Anti- Evasion Umt, it was noticed that the
assessee had availed input credit based on invoices not relating to melting
scrap, but on the basis of invoices issued for Re-rollable Serap / Defective HR
Steel Plates, Sec HR Steel Plates, etc. which were actually not received in their
factory of production. Thus, the nssessee had wrongly availed Centat Credit
on the materials which were actually not received in their factory of
manufacture and wrongly utilized such credit for payment of duty on final
products. Therefore on a reasonable beliel that assessee had wviolated the
provisions of Cenvat Credit Rules by way of ineligible availment of Cenvat
Credit and wrong utilization of the same for payment of Central Excise duty on
their final products, the relevant incriminating documents were seized under
Mahazar dated 18.09.2012 which corroborated the above fact of availment of
ineligible input Cenvat Credit. Based on the above findings, a case of wrong
availment of cenvat eredit was registered ngainst the said assessee,

6.2  During the course of investigation, assessee voluntarily paid a sum of
Rs.7.53 Crores on various dates, towards the incligible credit availed,
Subsequently, the assessee had filed the Writ Petitiont No.2026/2013 praying
the Hon'ble High Court to issue directions in the nature of writ that the
collection of Rs: 7.53 Crores and retention thereof by respondents as illegai
and consequently direct the respondent to refund the amount together with
appropriaie inferest and pass such further other order as the Hon'ble High
Court deem fit, The Hon'ble High Court in its order dated 08.11.2013
disposed of the W.P.2026/2013 with the directions to complete investigation
and to issue show cause notice on or before 30.11.2013: that asgessee shall,
thereafter, submit objections, if anv, along with the documents within five
days; that after submission of the objections and the documents, by assegsee,
the Quasi Judicial Autherity shall afford sufficient opportunity to assessee and
pass final adjudication order within a period of one month thereafier.

6.3 Asdirected by the Hon'ble High Court in W.P.2026 /2013, a show catise
notice dated 29.11.2013 was issued to assessec and two other co-noticees an
29.11.2013. Assessee filed reply to show cause notice on 06.12,2013 wherein
they sought for cross examination of 14 witnesses. Accordingly the cross
examination of witnesses and personal hearing was fixed on 13.2.2014.
Assessee vide letter dated 11.2.2014 informed that they have preferred a writ
appeal against the order in W.P.No.2026/2013 and requested the adjudi
authority to keep the proceedings in asbeyance. Therefore the
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by them and henee requested not to proceed with the adjudication proceedings
unitil the certified copy in the WA is made available.

6.4 The Writ Appeal No.339/2014 filed by the assessee was listed oo
27.2.2014 by the Hon'ble Madurni Bench of Madras High Court and the order
in W.P.2026/2013 was dismissed in the admission stage of the above WA by
giving direction to the Department to feturn the amount of Rs. 7.53 erores.
The certified copy of above order was received on 18.03.2014 wherein it was
ordered that the amount of Rs.7.53 Crores is to be refunded to the petitioner
within a period of twoe weeks from the date of receipt of copy of the order,
without Interest and that if the respondent do not return the amount within
the stipulated period, the appellant are entitled to interest as applicable to the
cases of refund. In the meanwhile, as the adjudication proceedings were
posted for 12.03.2014, the assessee [lled a Writ Petition 4296 of 2014 on
11.03.2014 wherein they prayed for staying further proceedings in the SCN. ()

6.5 Hence, the adjudication proceedings could not be taken by the
Commissioner of Central Excise, Trichy. However, this office filed a Review
Petition on 26.03.2014 against the order of High Court in W.A.(MD)
No.339/2014 dated 27.02.2014 wherein the plea for staving the operation of
the said Writ Appeal for refund of Rs.7.53 Crores and secking review of the
order passed by the court in the above order. The Hon'hle Madurai Bench of
Madras High Court has allowed the review petition No.61/2014 vide separate
order passed on 28.04.2014 and the Writ Appeal No.339/2014 dated
27.02.2014 was recalled and ser aside the order of the leamed Judge. The said
Writ Appeal No.339/2014 dated 27.02.2014 was reopened for fresh hearing,
Upon the fresh hearing the present judgment was delivered by the Hon'ble
High court vide W.A 339/2014 dated 30.04.2014, wherein the Hon'ble High
court allowed the Writ Appeal filed by the assessee and directed the
respondents (department] fo refund the amount of Rs.7.53 crores collected
from the assessee. The Hon'ble High Court gave a time of four weeks to the .
department to make pavment of the amount to the assessee, from the date of
receipt of copy of the order end if the department fail to make payment within
four weeks from the date of receipt of & copy of the order, the depariment
would become liable 1o pay interest @ 6% per annum on the said amount from
the date of expiry of the time {or payment stipulated theérein. The above
judgment is against the revenue and legally not maintmnable as the High
court wrongly understood the procedures of Central Excise Act, 1944 and the
facts of the issue, Hence, proposal for SLP against the said Order was made on
various grounts.,

6.6 M /s Sanmar Foundries Ltd., Viralimalai filed the subject rebate claims
for the duty paid on goods removed from the factory and exported out of the
Cenvat Credit Account with suech wrongly availed credits during the period
from September 2007 to  August 2012, The irregular availment of Cenvat
Credit of Rs 7.53 Crores by the assessee makes sufficient ciuse to believe th | oY
the duty accumulation of Cenvat Credit Account during the perod _ Rt S,
September 2007 to August 2012 is improper and subsequent pavmen, B

duty out of such wrong eredils 15 also improper. The Central Excise d
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exported goods was paid through the Cenvar Credit by way of utilization of the
Credit wrongly availed. On account of the absence of the duty paid nature of
raw materials, the said appellant is not entitled o CENVAT Credit. The
CENVAT Credit availed and utilized, was a wrong Credit which the appellant is
not entitled to discharge of duty on Export Goods and claim for Rebate of duty
purported to have been paid. The Scheme of Cenvat, which provides for the
facility of availing credit in respect of the duty incurred on raw materials to be
utilized in the manufacture of the dutiabile final clearly requires proper
utilization of such credit in accordance with the provisions of law, otherwise
availment of such credit would be rendercd unlawful.

In view of the above the respondent praved that Revision Application

filed by M/s Sanmar Foundries Ltd., Viralimalai has no merit and the same
may be rejected.

7. Personal hearing in this case was held on 23.12.2020 through video
conferencing and Shri K Vaitheeswaran, Advocate appeared online for hearing
on behall of the applicant. He informed that written submission dated
21.12.2020 have been submitted in case of M /s Sanmar Foundeies Lid. He
submitted that in these set of Revision Applications a show ¢ause notice was
issued to them denying certain cenviat aredit and therefore, rebate has been
rejected. He contended that rebaite cannot be denied on this ground., He
further argued that the said show ¢ause notice has been stayed by the Hon'ble
Madras High Court, Madurai Beneli.

8. In their written submissions dated 21.12.2020 the applicant reiterated
the grounds of the Revision Application and additonally submitted as under:-

e The Department issued Show Cause Notice No.22/2013 questioning the
cenvat eredit which was challenged before the High Court through Wit
proceedings and the current interim order in force is the order dated
0B.01.2015 m W.A.No.1151 /2014 wherein, the Hon'ble High Court has:
stayed the Show Cause Notice No.22/2013 dated 29.11.2013.

= It is & settled position of law that normally, a High Court would not
interfere in a Writ proceeding against & Show Cause Notice and grant
relief unless it notices that the show cause notice was prima facie
illegal. In the instant case, the show cause notice for denial of cenvat
credit which is the basis for denial of excise rebate continues to remain
stayed by the High Court. There i8 no adjudication, there is no demand

and the depariment has not moved any pefition fo vacate the stay, -
o It is therefore not correct on the part of the Department to ql-g:‘_tr’_'l.hn“?’_:
excise rebate on exports when there is no dispute with referénce to, S
export or payvment of duty on export or on realisation cﬂz_ﬂt‘elgngj?

. T
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exchange. When valuable foreign exchange has been garnored for the
country and the policy of Government of India has always been to
encourage exporters, denial of the excise rebate claim lor pendency of a
show cause notice completely defeats of the objective of the excise
rebate scheme: the pelicy of the Government of Indis and the vision of
the Hon'ble Prime Minister of India.

e The Range Officer had recommended the rebate since they had
comphied with all the conditions such as export, receipt in convertible
foreign exchange and therefore mere issue of show cause notice which
has also been stayed by the High Court cannot be the basis for rejection
af rehate claim.

¢ The Gujarat High Court in the case of Kamakshi Tradexim (India) Py
Ltd. Vs. Uol {2016) 338 ELT 528 wherein the High Court has held that
the rebate claim of the Petitioner cannot be kept pending till final
outcome of proceedings, The rebate claim could not have been made
contingenit on the outcome of the said proceedings which were to be
decided at a future date. The submissions made by the Revenue that
the interest of the Revenue wouldl be adversely affected unless the
rebate claim are Kept pending was rejected by the High Court.

« The decision is ditectly applicable since the anly reason given in respect
of the revision application forming part of the list set out in “A’ category
18 the pendency of show cause notice. The rebate claim is based on the
duty paid on exports and need not wait the outcome of the show cause
notice, In fact, it is the exporter who is affected since on one haind the
rebate has been denied sind on the other hand even if the show cause
notice is quashed by the High Court, a fresh rebate claim cannot be
made. On the other hand, there is no loss to the Revenue since even if
the High Court allows the show cause notice to go on and assuming,
there is & demand based on the show cause notice, the same would be
payable subject to appeal. It is submitted that when the cenvar ¢redit
was utilized for payment of excise duty it was validly availed cenvat
credit and it remains as validly availed credit as on date. A mere issue
of show cause notice guestioning the eredit would not defear the
genuinely availed eredit and in any event those are separate
proceedings and the pendency of the show cause notice cannot be the
basis for denial of excise rebate,

9. Government has carcfully gone through the relevan! case records and
perused the impugned Orders-in-original and orders-in-appeal cross
objections filed by the department as well as written submissions dated
21.12.2020 filed by the applicant. As the issue involved in these 0 Revision
Applications are common, they are taken up together nnd nre disposed of
this common order. :
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10. Government observes that a Show Cause Notice No.22/2013 dated
29.11.2013 has been 1ssued to the applicant for alleged irregular availment of
Cenvat Credit of Rs.7.53 Crores for the period from September 2007 to August
2012 and it is the contention of the department that there is sufficient cause
to believe that the duty accumulation of Cenvat Credit amount during the
period from September 2007 to Augnst, 2012 i1s improper and subsequent
payments of duty out of such wrang credits is also improper. Therefore, the
rebates sought to be claimed are denied as the genuineness as to whether the
Cenvat Credit taken is lawful and duty debited against such balance is proper
/ valid in the oyes of law could not be ascertained. The applicant on the other
hand has contended that as the Range Officer had recommended the rebate
since they had comphed with all the condinons such as export, receipt in
convertible foreign exchange and therefore mere issue of show cause notice
which has also been stayed by the High Court cannot be the basis for rejection
of rebate claim.

11. Governmert observes thar SLP filed by the respondent Department
pgainst the Hon'ble High Court of Madras, Madurai Bench's Order dated
30.04.2014 in WA No. 339/2014 has been dismissed by Hen'ble Supreme
Court vide Order dated 15.12.2014. However, it is equally pertinent to note
that Writ Petition (MD] No. 4296 of 2014 and M.P.(MDj No. 1 of 2014 filed by
the applicant challenging the show calise notice issued by the Commissionet of
Central Excise and Customs, Tirachirappalh, dated 22 November, 2013, primarily on
the ground that “ir was ixsued with a pre-determined mind and no useful purpose would
be served, by holding further enquiry in the matter, has been dismissed by the Honhle
High Court of Madras at Madurai vide judgment dated 21 08 2014 holding that * on
a careful consideration of the background facts, I am of the view that the
petitioner has not made out a case for quashing the statutory proceedings”. The
observations made by the Hon'ble High Court at Para 21 and Para 23
(reproduced below) of its judgment dated 21.08.2014 are relevant in the
context of the issue reliting to Show Cause Notice No.22/ 2013 duted
29,11.2013:.

21. The show couse notice contained vanous details It starts from werification

at factory premises and evidence collected: The respondent, nl‘hcm:muﬁ :“"‘

notice dated 29 November, 2013, categarzed the background facts, ma;tgm!{.
collected! anel the prima focie findings in the following words :

“fi} verification at factory premises and evidences found; (=t |

() verification at the major suppticrs (I stage dealer) to Sanmar; B |
Page 11 of 16 \
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fliff  deposition of compuny offictals:
fivh  deposition of first stage dealers/ manufacturers;
ful depositions of Custom House Agents involved in the cdearance of the

alleged imported matenals;
(vl  depositions of the majer supphers o T potitoner (second stage dealerk
{uti]  further documentary ewderices;
fim)  poyment by Sanmar totoards Hability;
fix}  prouvsional relocse of seized goods;

Ik summary of charges;

(d)  guantification of Central Excse Duty Naliling:

(] quantification of Cenfral Excize Duty liebilty towards shorfuge of “scrap”
rioticed during stock taking;

fon) contraventions;

{xiv)  invocation of extendsd period: and

(ev)  penal proisions *

n L Ll i L i L]

23. The respondent in a very fair manner disclosed oll the materials collected
during the sourse af intestipation. Nothing was udithlield, In cose an argument of
this nature is entertoined that by giving details of the wolations and the evidence
coflected i the ahotut cause notice as well as in the counter-affidaut, no purpose
would be served by submitting to the rurisdiction of the starutory authonity none
of the auffiorities, exeroistng jurisdiction under sarious Statutes and more
particularly, under the Ceurul Excge Ac, would be in a position w discharge the
statttory function. Merely becouse the show ouuse notioe does not contam o
spectfic word that these are all prima focie findings, the petitioner cannot be
heard 1o say that the respondesit has deaded the issue onee for afl and the
notice is issued only as o ritual, [tis not as if the order passed by the respondent
s final, The Central Sales Tox Act contatins Mernrchy of authorities, in case final
order is passed by the respondent by rgjecting the explanation. The petitioner ia
aleo hang o remedy of appeal bofore the High Court.

Hon'ble High Court at Para 14 of its judgment dated 21.08.2014 in
‘analysis’ part also observed as under:- .

I4. The reaporelent in it sholl cause riotice dated 29 Notember, 2013, prima

facie demonstrated that the pefitioner made an qitempt 1o obfan Cenvat credi!

by monipuliting recerds. The respondent has given certain instances to suggest

that the petitioner avafled Cenvat credit, notwithstanding s inefigibility.

Similariy, in the courter<affidaun filed in this Wit Pention ofso; the deponent hoe

ntated that the muestigation conducted prima focie disclosed the commission of

vertain iilegal acts by the pefifiorser,

In view of the aforessid findings of Honble High Court, Government is
of the vonsidered opinion that the Show Cause Notice No.22/2013 dated
29.11.2013 issued to the applicant cannot simply be brushed aside while
sanctioning impugned rebate claims just because all the other conditions such.___
as expori, receipt in convertible foreign exchange have been led A
applicant. The applicant has relied upon Hon'ble Guarar High'
judgment in the case of Kamakshi Tradexim (India) Pvt. Lud. Vs. %
338 ELT 528 wherein the Hon'ble High Court held that the rebate

Fage 12 of 16
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Petitioner cannot be kept pending till final outcome of proceedings and that
the rebate claim could not have been made contingent on the outcome of the
said proceedings which were to be decided at a future date.

12.  Government observes that in the above referred case the Original
authority rejected the rebate claims filed by the petitioner company on the
ground that condirion laid down at Sr. No. 2(e] of Notification No. 19/2004-
C.E. (N.T.), dated 6-9-2003, stood contravened. On appeal being filed by the
petitioner Company, the Commissioner of Central Excise (Appeals),
Ahmedabad allowed the appeal with consequential reliell The Excise
Department filed a revision application against the same before the Joint
Secrotary, Government of India, New Delhi who vide the impugned order
dated 1-10-2012, held that the case was required to be remanded for a fresh
decision. The revisional authority, in the order made on the Revenue's revision
application, observed that the outcome of DGCE)] investigation and final
decision in classification dispute by common adjudicator Commissioner of
Central Excise, Vapi were required to be tuken into account and the
applicability of Condition No. 2{h) of Netification No. 19/2004-C.E. (N.T.) was
also required to be examined, In this case the proceedings were also initiated
by DGCEl and Commissioner, Vapi against another similarly situated unit,
M/s Unicorn Industries which were also pending finalization at various levels.
In this context the Hon'ble High Court observed that purpose of keeping the
rebate claims of the petitioners which are filed way back in the year 2011
cannot be kept pending till the outcome of other proceedings. Whereas in the
present case the Show Cause Notice No.22/2013 dated 29.11.2013 has been
issued to the applicant for alleged imegular availment of Cenvar Credit of
Rs.7.53 Crores for the peried from September 2007 to August 2012, When the
gouds are cleared for exports on payment of duty from such irregularly
accumuliated Cenvat Credit, there is no question of duty being paid therefrom.
Therefore, outcome of the show cause notice No,22/2013 dated 26.11,2013 is
significant to decide whether rebate of duty claimed by the applicant is paid
from properly availed / legally admissible Cenvar oredit, thus fulfilling the
fundamental requirement of *export of duty paid goods®, for grant of rebate in
tering of Rule 18 of Central Excise Rules read with Notifieation No, 19/2004-
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notice made effons to get the same adjudicated (para 6.3 supra refers) but it
was the applicant who by way of filng WP/WA belore Hunble High Court,
Madras, Madurai Bench, gol the show cause notice proceedings staved. From
the prayver made by the applicant as apparent from Order dated 08.01.2015 in
W.A:Nu. 1151 /2014 of the Hon'ble High Court of Madras, Madurai Bench, the
stay on Show Cause Notice No.22/2013 dated 29.11.2013 is likely to continue
tll the disposal of the W.ANo.1151/2014. Hence, the facts of the present
cases are distinguishable from that of Kamakshi Tradexim (India) P
Ltd,(supra) relied upon by the applicant and hence cannot be made applicable
1o the cases in hand.

13. It is also pertinent to note that when the case of wrong availment of .
Cenvat Credit was registered against the applicant they voluniarily paid a sum

of Rs.7.53 Crores on various dates towards the ineligible credit availed, which

they later claimed to have paid under pressure and force.  Applicant is so

certain about Cenvar Credit availed during the material time being valid and

lawful, the applicant would have allowed adjudication of SCN instead of

‘getting it stayed from Hon'ble High Court. Similarly, despite huge Government

revenue being at stake, the depariment has also not taken any proactive steps

for early disposal of the W.A.No.1151 /2014 and/ or to get the stay on the Show

ciuse notive vacated so that the deparrment can deécide on admissibility of the

Cenvat Credit availed which in twim would decide the fate of the impugned

rebate claims. As in the present case the said Show cause notice challenging

the availment of Cenvat Credit during the period from September 2007 to .
August, 2012 contnued to be staved by the Honble Madras High Court

[Madurai Bench) vide interim Orders dated 08.1.2015 and 25.01.2016, it is

already receiving the attention ol the said Hon'ble High Court. THerefare, it

would not be proper for this authority to take a view of the matier as regards
admissihility of the alleged irregular Cenvat Credit and consequently rebate

claims of duty paid for exports out of such alleged inadmissible credit in these

cases at this moment.

14.  Government observes that Hon'hle High Court Madras in Premier
Cotton Textiles Vs Commissioner of CGST Coimbatore 2019 {368) EL.T. 465

IMad.] while deciding the validity of show eause notice observed as under:- _,.-‘5'; T ; 5
7

"I-”“
L

33. Thiz tgkes us 10 the scope of everase of wn jurisdictinn uﬂm‘ﬁ’ﬁr&mﬁ o “1
t,

challeriged. No elaborntion is required to say thar the scope of interfi ] -
Jurtsdiction (8 very lmited when SCNg are calléd in guestion, The mii j
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this nile are very few and in the instant case, as alluded to supra, rhenxmpmn
was projected on the basws of furisdictional fact As furisdictional foct, te.,
preferring an appeal against 010 hus been answered against writ petitioners, it
Sollows as a sequiner that this case does not fall in any of the exceptions to the
rule of imited and restricted exercise of wnt jurisdiction whm SCNs are assailed
11ttt jurisdiction.

34. Thos Court also revminds itvelfl of a judgment of Hon'ble Supreme Court in
Kunisetty Satyanarayana case being Union of India v, Kimisetty Satyanarayono
reparted in (2006) 12 SCC 28, wherein Hon'ble Supreme Covrt has held that
frnterferemior in SCNs i writ pirisciction should be in rare ond exceptional cones,
Relevan: paragraphs are paoragraphs 15 and 16 and the same rend as follows :

16. fi:dnuh: 1 cayes the hﬂ'nrun

H'ghﬂwﬂafmuﬁnuﬂnmrfmmsunhn mm‘ﬂ:r

fundlerlining made by this Court to supply emphasis and highlight]

153. In CCE, Haldia Vs Krishna Wax (P] Ltd., 2019(368) EL.T. 769 (S.C)
Hon’ble Supreme Court while dealing with a similar issue observed as under:-

11. [t must be noted that while issuing a show cause notice under Section 114 of the
Act, what is entertained by the Department is only a prima focle view, on the basis of
which the show cause notice is issued, The derdrminution comes only after a response
or repressugtion ¥s preferred by the person fo whom the show cause notice it
addressed. As a part of hit résponse, the concerned person may present his view point
on all possible issues and only theréafter the deterrmination or decsion is arrived at. Jn
the presest case even before the response could be made by the respondent and the
detorminanon could be arrived at, the matter was airmed in appeal against soid lrernal
Order. The appellant wee therefors, justified in submitting that the ppeal selfl was pre-

rruGitare.

12. R hos been Inid down by this Court that the excise law is a compiete code in ftse]f
and it would normally not be appropriate far o Wit Court to Stlertain a petition under
Article 226 of the Constitution aned that the concerned person must first raise all the
objechons befors the authiority who od fesuee] a show eause nolice and the redressal in
terms of the evisting prousions of the low cmild be 1aken resort 1o if an adverse order
way passed ppoinst such persan. For example i Dnion of India and Another .
Guwahatt Carbon Lirited [{2012) 11 SCC 551 = 2012 [278) ELT. 26 (SCJ, n was
oomeiuded: *The Excise Law is a compleze code in order to seek redress in exese matters
and henoe may not be oppropriate for the Writ Court to entertain a petition under Article
226 of the Constitution”, while in Malludi Drugs and Pharma Ltd. o Unfon of India 2004
(166) E.L.T. 153 (S.C.Jl it was abserved -

*..The High Court, has. by the impugned judgment held that the Appeliant
shouid first raise all the objections before the Authonty who hove issued :Iue
show oause notee and in case any adierse order is passed apuingi=TH
Appellant, then liberty has been granted to approach the High Court...

it our view, the High Court was absolutely right in dismissing the ypdt
agairiat @ mere show cause notios, * |
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It is thus well-settled that writ periton should nommally not bé entertained against mere
igsuance of show couse notice. [n the presen! cose no show couse nofice was €ven
sssuec] when the High Court hod inmhnlly enteriopmed the petition and directed e
Department to prima foce consider whether there was material to proceed usth the
mntier.

Taking cognizance of the aforesaid judgements, Government observes
there are plenty of reasons available with the department to seek the vacation

of stay on show cause notice proceedings from the Hon'ble High Court.

16. I wview af the foregoing discussions, Goversment modifies Order in
Appeal No. 13972013 to 147/2013 dated 26.12.2013 passed by the
Commissioner Customs % Central Excise {Appeals), Trichirapalli with
directions to take necessary steps for carly disposal of WA{MD) No.1151 of
2014 beofore the Honle Madras High CourtiMadurai Bench) or alternatively
to get the stay an Show Cailse Notite No.22/2013 dated 29.11.2013 vacated
and expedite the adjudication of the said show cause notice. Thereupon the
rehate sanciioning suthority shall examine on merits all the rebate claims
rejected on account of pendency of the said Show Cause Notice.

17,  Revision Applications are disposed off in the above terms.

(S WAN KUMAR)

Principal Commissioner & Ex-Officio
Additional Secretary to Government of India

ORDER Noxgy-2J /2021-CEX (SZ) /ASRA/Mumbai Dated \\ 0\ 202\

To,

M/s. Sanmar Foundaries Limited,
87/1, Vadugapatti Village,
Viralimalai,

Pudukottai District- 6213106

Copyv to!

1. The Commissioner of CGST & CX, Tiruchirapalli (Trichy), No. 1, Williams Road,
Cantonment, Tiruchirapalli 630 001

2. The Commissioner of CGST & CX (Appeals) Tiruchirapalli [Trichv] No.1,
Wiliams Road, Cantormment. Tiruchirapalli - 620001

3. The Deputy / Assistunt Commissjoner, of CGST & CX, Trichy | Division, Na
L/H-Iﬂin:ns!{uad. Cantgrmment, Tirichirapalli 620 001 "ﬂ"\‘ ~
. Sr. PS5, to AS (RA), Mumbad ;F,ui-'v n.,.:; \

5. Cuard file f'
fi. Spare Copy. liu‘s'
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