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ORDER NO. /2019-CX (WZ) /ASRA/ MUMBAI DATED 2019 OF 

THE OF THE GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARORA, 

PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 

THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF CENTRAL 

EXCISE ACT,1944, 

Applicant +: The Commissioner of CGST & Central Excise, Madurai. 

Respondent: M/s Sudhan Spinning Mills (P) Ltd. 

Thadicombu, Dindigul Distriet — 624 709, 

Subject : Revision Applications filed, under Section 35EE8(1) of Central 

Excise Act, 1944 against the Order-in-Appeal No. MAD-CEX- 
QOO-APP-175 to 228/2018 dated 24.07.2018 passed by the 

Commissioner of GST & Centra! Excise (Appeals), Coimbatore. 
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F. No. 198/435-459/8Z/2018-RA 
F. No. 198/24-28/2035-RA 
F.No. 198/29-58/82/2019 

:O0 : 

This revision application has been filed by the Commissioner of GST & 

Central Excise, Madurai (hereinafter referred to as “the applicant”) against 

the Order-in-Appeal No. MAD+CEX-000-APP-175 to 2268/2018 dared 

24.07.2018 passed by the Commissioner of GST & Central Excise (Appeals), 

Coimbatore. 

2. ‘The case in brief is that M/s Sudhan Spinning Mills [P} Ltd, ‘Dindigul 

(hereinafter referred to as “the respondents") are engaged in manufacturing 

of cotton yearn, falling under Chapter No. 52 of the Central Excise Tariff Act, 

1985 and clearing the same for home consutiption ag well as for export. 

They are also exporting the goods manufactured by other units as Merchant 

Exporter, The respondents ore availing full exemption under Notification No. 

30/2004-CE dated 09,07,2004 for their home clearances and ure availing 

Notification No.29/2004-CE dated 09.07.2004 as amended by Notification 

No. 7/2012-CE dated 17.03.2012 for payment of duty under concessional 

rete on their export goods under claim of rebate. The respondents have filed 

3# rebate claims claiming rebate of duty pald on export goods, as per the 

provisions of Notification Ne. 19/2004-CE (NT) dated 06.09.2004 as 

amended issued under Rule 18 of Central Excise Rules, 2002 along with 

copies of relevant export documents, The Assistant Commissioner, Central 

Excise, Dindigul-! Division, Dindigul- 624 001 after due process of law, 

sarictioned the said 54 rebate claims filed by the respondent vide impugned 

otder in originals ‘collectively for Rs, 2,07,96,534/- (Rupees Two Crore 
Seven Lakh Ninety Six Thousand Five Hundred Thiriy Four Only). The 

details are as under : - 
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F. Nou 198/435-453/52/2018-RA 
F. No. 198/24-28/2019-RA 

F. Ho. 198/29-58/52/2019 
Amount 

os RA. We, Onier in Original Mo, /Dare ad Peeied. 
No, Rebate | Export 

(Rs,| 

1 | 108/7435-45a/SZ/2018 | MAD-CEXO00-45C-04-9017 di 23.06.2017 | 48KKO | June,16 

2 | isayaas 453/S2/1015 | MAD-CRx-O00-ASC-O7-d0l7 dt. ga00a017 | 484989 | Jime,16 
3 | 198/4as-484/S2/0018 | MAD-CEN-000-A50-06-2017 di, 35.062077 [953517 | Jonele 

a 196/435-4853 52/2018 | MAD-CEN-MW)-ASC-09-2017 dt. 23.06.2017 263517 | Juri 

5 | 196/43s-403/Se/a018 | MAD-CEX-O9O-ASC-I0-U017 dt. 22062017 | SH3517 | June, ls 

& | Woe/a3e269/Sz/2018 | MAD-CEN-OOU-ASC-I1-J017 dt 23.0G2017 | 406007 | June,ié 
T | 108 fa9-58/S2/2019 | MADCEXOOD-ASC In-a0I7 dL DAUGAUIT | A960)2 [Jone i6 
| 108/29-58/S2/0019 | MAD-CEN-GODASC 10-2017 d:. 2aOGQ0I7 | 482999 | June lhe 

July 16 

9 | 198/29-38/SZ/2019° | MAD-CEX-000-ASC-15-2017 dy 23,06.2017 | 437760 | June 16 

[YS | 198729-S8/82/2019" | MAD-CEX-000-A8C- 15-2017 dt 22062017 | a58045 | Junr.lo 
| Wt | 198/29-58/82/2019 MAD-CEX-000-A5C-38-2017 di, 23.08.2017 | 497236 | July, 16 

12 LOA / 29-58 (82/2019: MAD OX 000: ASC-39-2017 dt. 2.08 2017 a9lila | fly, Th 

1a | 198/29-85/Se/2019 | MAD-CEN-O00-ASC-40-a017 di. 22Q8a017 | 283517 | Aly, 16 
ie | 195/29 S8/Sz/a019 | MADNCEN.GO0.ASC 41-2017 Mi DaUaa0Iy | 4a0004 | duly, 16 
TS | (gk/29-58/Se/2019, | MAD-CEXQO0-ASC-42-2017 dt 2R080017 | 474537 | July, 16 
16 | 108/25-38/SZ/201T | MAD-CEX-G00-ASC-68-2017 Gi 29,08. 2017 | 257596 | Aug. 16 
i? | 198/29-58/52/2019, | MAD-CEX-000,A5C-67-2017 di 29.08.2017 | 40:708 | Aug., 16 

Ie | (98/30-06/S2/0019 | MAD-CHN-OOU-ABCHE-2017 UL RONSOIF | Fss079 | Aug. 16 
19) | 198/29-58/52/2019 HAD-CEN- OM) ASCO0- 2017. 29.08.2017 J0R940 | Aug., lO 

20] 198 /29-58 /S8%/ 2019 MAD-CEX- 000 ASC-79-2017 di. S0.082017 | 748018 | Sep., 16 

fi | 195/29-S5/Sz/@19 | MADCEX OM) ASC-BO-d0I7 i SQUB2017 | 46209 | Sep, 16m 
Der.,16 

G2 | 158/20 S8/S2z/2019 | MAD-CEX.000-ASC-B1-2017 dt 30.082017 | FO8I82 | Sep,, 16 

33 | lee/ae-s8/S2/2019 | MAD-CEX OM, ASC-Ed-d0I7 di. sa.ns20l7 | ased04 | Sep., 16 
Sa | 108/S0-s8/S2/2019 «=| MAD CEX-ON ASC ET T7 EGR OR OTF =| Wisas4 | Sep.. 16 

25 | 198/29-58/52/ 2019 MAD-CEX-OO0:/ASCS4Q0120. FL082017 | 24524 | Sep., 16 

2 | Was/ao-a8/S2/2019 | MAIDCER-GOD-ASCES-DOl7 dc. aaneadty | 4e82d7 [Sep 12% 
hlar.17 

oF | obya4-25/Se/a019 | MAD-CRX-Ga0-ANG-ia1-2017 di, Oil lniy | afos2s |Ga, 16 

5 | 198/94-28/S2/2019. | MAD-CEX-Q00-ASC-L24-2017 dt, 19.11.2017 | 462040 | Oct. 16 
2? | 196/24-7a/Sz/2019 =| MAD-CEX-G00-ASC-125-2017 di, 14)LL2017 | 446248 | Ort), 16 

30 | $98/24-98/82/2019 | MAD-CEXOOO ABC 190-9017 at, VL UOI? | Fe04e4 | Oct, 16 
31 | i0s/a4-26/Sz/a019, | MAD CEACKADC-la?-Q017 di. I4N.a0l? | aealia | Oct, 16, 

fe Mae, 17 

32 | 198/29-58/S2/2019 MAD-CEX-009-ASC-155+2017 dt. O7.12:9017 | 406824 || May, 16 

33 | TSS PAe-ES/SZ/AAT | MAO CEX GOO ASC 156-2017 at OF DOF S598) | May. 16 
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P, No. 198/435-453/82/2018-RA 
F. No. 195/24-28/2019-RA 

No. 198/29-58/82/2019 
34 | 198 799-58/52/2019 MAD-CEXO00-ASC+ 157-2007 dt. O7N2I01T | 460495 | May, 16 

35 | 198/29-58/82/2019 | MAD-CEX-000-ASC-158-J017 dt. O8 Ia.a0l7 | 40060] | Apr. 16 
Si | [98/20S8/Sz/20190 | MAI)CEX<-000-ASC-159-a017 dit 05.12.2017 | 10228) | Muy, 16 

37 | S/R Se/S2/WiF | MAD CHeOOD-ASC-isO-20l7 di. 06 i2.col? | ae8dG0 | May, 16 
Se | 198/29-58782/2019 | MAD-CEX-DO0-ASC-181-20i7 di O@.ia.ael? | 41Tte+ | Way, 16 

BS | 158799-S8/52/2019 | MAD-<CEN-000-A5C-Jha-2017 de OB la.aol? | 190405 | May, 20 
40 | OR/;20-Ba/Sz/2019 | WAD-CIEX-00-ASC-16N-2017 Ht. 1hta.ab17 | FaaaG) | May, 16 

ai | 196/20 b8/b2/2019 | MADGIOC O00 A5G-IGe.aG17 di. 112.0017 | 409108 | May, 10% 
Jun, 16 

42 | 196/435-453/57/2018 | MAD-CEX-O00-A5C-167-2017 dt. 11.12.2017 | 451152 | May, 1G 

43 | 196/435-453/S2/0016 | MAD-CEX-000-A5C-168-9017 dt. 11122017 | H97Tav1 | May, 16 
“4 198/4a5 463/S2/2015 | MAD-CER QO ASC-160-9017 dt. 12.19.2017 | 398334 | May, to 

48 | 108 /435.453/S7 2018 | MAD-CEX-U0G-ARC-770-dol? dt. 12.32.3017 | 43a5ah | Apr. 168 

May, 16 
n6 | rays53j7Sz7201e | MAD-CE-OORASC-171-2017 di. 12122037 | 285197 | May, 16 
a7 | 198/495-453/S2/2018 | MAD-CEX-0G0-ASC-1r2-2017 dt. 12122017 | 235146 | Apr. 16 
46 | 198/335-453/S2/ 9018 | MAD-CHX-000-ASC-174-2017 di. T2.1E2017 | 400483 || Apr, 16 
4) | 198/435 483/Sz/2018 | MAD-CEX-OOCABC-T7E-2017 ay Peo? | STReOS | Mey 16 
50 | 194pa3S-1hS/SZ/a0I8 | MALD-CRAOODARC-IT-a017 dt i2igaal? | 466214 | May, 16 

Alun 16 
| St | 198/455-4na/az/2018 | MAD-CEN-OOD-ASC-177-a0l7 dh. IIZAOI? | 425005 | May, 16 

52 | 198/405-253/Sz/2018 | MAD-CEX-OW-ASC-176-2017 di, 19.42.00? | 374361 | May, to 
53 | 198/485-45a/S2/2018 | MALCEN.OOD ASO 179-2017 a. 1),Laa0i? | 407892 | May, 16 

detun, bb 
5a | 108/435-450/82/2018 | MALDCEN OOO'ASC-I80-2017 dh. L1laa017 | 258574 | Ape, 108 

- _ dun. 16 

3. ‘The Department has preferred an appeal against these orders in 

‘original on the following grounds :- 

3.1 The respondent had alfeaily filed rebate claims of duty paid on 

export of goods through Cenvat Credit taken on Capital Goorls which were 
sanctioned by the rebate sanctioning authority and the Depertment had 

preferred appeals against those ortlers before Commissioner (Appeals), 

Coimbatore which were rejected by the Appellate Authority. The Department 

has filed Revision Application against the said Orders in Appeal with 

Revisionary Authority, New Dethi, which is pending decision. In the above 

circumstances, the issue has not attained finality. However, in the present 
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F, No. 198/435-453/82/2018-RA 
FP, No. 196/24-28/2019.,24 
F. No, 198/20-55/S2/90)¢ 

Orders in Original, the Assistant Commisajoner has sanctioned the present 

54 rebate claims which appear to he not correct. 

3.2 Proviso two Notification No. 30/2004-CE dated 09.07.2004 

prescribes that full exemption on goods specified thereon [s not applicable in 

cases Where tenvat credit is availed on inputs. The logical inference is that 

the asaessees taking credit of duty peid on inputs alone need to pay duty. 

The claimants are not required to pay duty sitice input credit was not 

availed by them. 

3:3 In the instant case, the duty has been discharged from the 

capital goods credit account of the sasesste. As per the proviso to 

notification No. 30/2004-CE, no obligation is cast on the assessee to pay 

duty in such a situation and the exemption granted in the said notification 

is absolute. 

3.4 The claim of rebate is ploy adopted by the assessee ta encash 

the capital goods cenvat crediy by paying duty in situations where the 

assessce is not legally bound to do so, Rule 5 of Cenvar Credit Rules, 2004 

which deals with the refund of credit of duty tying unutilized by an assessce 

sperifically exctudes credit earned on the capital goods vide sub rule 1(B) of 

the Rule, Considering that colten yarn industry is a capital intense 

industty and most of them are exempted under Notification No. 30/200%- 

CE, it emerges that the legislative intention is to prohibit encashment of 

capital goods credit. 

3.5 ‘The Nahar Industrial Enterprises Lid! case [2012(283)ELT 444 

(GO!]| discusses the Notification N67 29/2004-CE which had since beon 

suiperséded by Notification No. 7/2012-CE dated 17.03.2012. Also Chapter 
Nos. 52,53 and 56 which appeared in the carller notification were not 

mentioned in the Notsfication No. 7/2012 CE. Hence reliance placed by the 

learned appellate Comimissioner on the decision does not appear to be 

correct. 

3,6 Astegards the appellate Commissioner's reliance on the GOl's 

decision in the case of Garden Silk Mills [2014 (311) ELT 977 (GOI) ], it is 

seen that the said case relates to rejection of rebate for violkstion of condition 
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Fi No. 196 /435-453/SZ/2018-RA 
F, No. 196/24-Q6/9015-RA 
Pi No. 198 /90-58/52/ 2019 

prescribed in a Customs Notification and the ratio of the decision does not 

apply to the issue in hand, 

$+ The Appellate Authority vide impugned Orders in Appeal rejected the 

appeals filed by the Department and upheld Orders in Original passed by 

the rebate sanctioning authority, The Appellate Authority has observed 

that: 

4.1 ‘The earlier Orders in Appeal are based on varjmis Revision 

Authority's decisions and Board's Instructions, especially the Board's 

Circular No. 795/28/2004-CX. dated 28.07_2004 which is directly applicable 
to the issize, 

42 'The ratio in case of Nahar Industrial Enterprises Ltd. (2012(283} 

ELT444(GO!)) is‘applicable to the instant case wherein ‘also the respondent 

Hed not availec) input credit ag mandated by Notification No, 36/2004-CE, 

but paid duty in terms of Notifiration No. 29/200¢-CE amendod, by availing 

Capital Goods Credit. 

4.3 The Revisionary Authority's decision in the case of M/s Garden 
Silk Mills Ltd (2014(3L1jELT977 (GOH) had been rightly relied on for 

establishing the fact that the respondents are free to choose any of the 

Notification either 30/2004-CE a conditional notification } or 29/2004-CE 

superseded By Néfifléation No. 7/2012-CE whichever is benéfidal to them 

and ere not hindered by Section SA(1LA| of Central Excise Act, 1944. There is: 

ne slay for the earlier order passed the appellate foram. Even if the orderis: 

appealed against Uy the Department, ull date there is no stay to the 

implementation of the said order of the Commissioner (Appeals). Therefore, 

there is no binding precedent to the lower adjudicating authority and there 

is nothing wrong or bad in lew as contended by the appellate department. 

5. Being aggrieved with the above Order-in-Appeal, the applicant has 

filed this Revision Application under Section 35EE of Central Excise Act, 

1944 before the Government on the siniilar grounds as discugsed in para 3 

Supra. 
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Pf. Mo. 198/435-4523 /52/2018-RA 
f No. 198/24-28/2019-Ra 
F. No. 198/20-58/52/2019 

6 A personal hearing was held in this case on 14.10,2019. Shri V. 

Paniiraia, Joint Commissioner, Madurai attended the hearing on behalf of 

the Department and Shri Ganesh K.S. lyer, Advocate duly authorized by 

the respondent apptared for hearing arid reiterated the submissions filed 

through Revision Application and along with those made in the synopsis 

filed during the personal hearing. 

ae Government has carefully cone through the relevant case records 

availible in case files, oral & written submissions and perused the 

impugned Order-in-Original and Order-in-Appeal. 

8 From the perusal of records, Government observes that the 

respondent were eigaged in the manufacture of Cotton Yarn falling under 

Ch. 52 of the First Schedule to the Central Excise Tariff Aut, 1985 and 

cleared the same for home consumption as well-as exports. The respondent 

was duly registered with Central Excise authorities. Government further 

observes that with reference to goods falling under Ch. 52, the rate of duty 

is 4% vide Notification No. 29/2004-CE dated 09.07.2004. Vide Notification 

No. 29/2004-C.E., dated 9-7-2004, effective rmtes of duty of excise are 

prescribed for the Textile and Textile Articles thereof falling under Chapter 

50 to Chapter 63 of Centra! Excise Tariff Act, 1985 and there are no 

conditions preseribed for availment of such exemption. Whereas, vide 

Notification No. 30/2004-C.&., dated 9-7-2004, full exemption is granted to 

provided no credit of duty paid on inputs has been taken under the 

provisions of the Cenvat Credit Rules, 2002,The basic condition for availing 

exemption under Notification No. 30/2004-C.E., dated 9-7-2004 was that 

the respondent wag not allowed to take Cenvat Credit on the inputs utilized 

for manufacturing/processing of the finivhed goods. Whereas for availing 

benefic-under Notification No. 2°/2004-.E., dated 9-7-2004, there was no 

such condition of availing or not availing of the Cenvat Credit on the inputs 

utilized for mantifacturing/ processing of the finished goods. 
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F. Ne, 198/435-453/S2 /2018-RA 
F No 106 /24-28/9R19.RA 
F. No, 125 /29-58/S8z/ 3019 

9. The respondent hed filed rebate claims under Rule 18 of Central 

Excise Rules, 2002 read with Notification No, 19/2004 - C.E.(NT) dated 

05.09.2004, it is further observed ihat the assessee is clearing the goods for 

home consumption by availing exemption under Notification No. 36/2004~ 

CE whereas he js clearing the gods for export’on payment of duty at 

concessional rate as preserilied under Notificatian No. 29/2004-CR. It is 

also observed that the respondent is clearing the goods for expert on 

payment of duty through debit entry im the Cenvat Credit on Capital Goods, 

10. The itisue involved in the present case is thot the respondent is alleged 

to have simultaneously nyailitd the benefit of Notification No. 29/2004-CE & 

Notification. No, 30/2004-CE. The Departments contention is that the 

respondent should have correctly chosen to avail the benefit of Notification 

No. 30/2004-CE since they were not availing CENVAT credit of duty paid on 

inputs and had cleared the goods without payment of duty far export, It was 

contended thet in view of the non-availment of credit on inputs by them, the 

exemption ‘under Notification No. 30/2004-CE was alxoliite, It has been 

averred that the procedure adepled by the respondent was a mise to encash 

the CENVAT credit availed on capital good which would athenwine not have 

been available te them under Rule 5 of the CCR, 2004. 

11, The Governinent notes that as per Rontd Circular No, 795/28/2004—_ 
CX., dated 28-7-2004, the manufacturer can avai) both the Notifications No. 

29/2004-C,E,, and 30/2004-C.E., both dated 9-7-2004 simultaneously, 

provided the manufacturer maintains separate set of accounts for goods in 

respect of which benefit of Notification No. 29/2004-C.E., dated 9-7-2006 is 

availed and similarly, for guods in respect of which benefit of Notification No: 

30/2005-C,E., dated 9-7-2004 is availed. The C.B.E.C. further issued a 

Cireular No. 845/3/2006-CX., dated 1-2-2007 to clarify the provision of 

simultaneous availment of Notification Nos. 29/2004+C.E.. and 30/2004- 

CLE., both dated 9-7-2004 wherein it hes been clearly inentioned that nun- 

availment of credit on inputs is a pre-condition for availing exemption under 

this Notification (30/2004-C.F., dated 9-7-2004) and if manufacturer avails 
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F. No. 198/435-453/82/2018-RA 
F, No. 198/24-28/2019-RA 
#, No. 198790-56/82/2019 

input cenyat credit, he would he Ineligible for exemption under this 

Notfication (30/2004-C.£., dated 9-7-2004), The Board vide Circular No, 

845/03/2006-CX dated 01.02.2007 (issued under F. no. 267/01/2006-CX- 

8) further allowed the aviilment of proportionate credit on the mputs 

utilized in the manufacture of goods cleared on payment of duty funder 

Notification No. 29/2004-C.E., diated 9-7-2004) should be taken at the end 

of the month only. The Government, therefore, infers that the purpose of 

this clarification was only to check that the manufacturer should not claim 

cenval credit on the inputs and avail exemption under Notification No. 

30/2004-C.E., dated 9-7-2004, 

12. The Government observes thet the case laws in respect of Nahar 

Industrial Enterprises Lid. & Garden Silk Mills which have been relied upon 

by the Commissioner (Appeals) in the impugned order are decisions of the 

Revisionary Authority. Further, the Hon'ble Gujarat High Court had in the 

case of Arvind Ltd. vs. UO] J2014/300)ELT 491/Guj,)) dealt with the issue of 

situltantous avaiiment of two different notifications and observes os Under 

* 

9, On, thus, having heard both the sides and on examination of the material on 
record, the question that involyes in these petitions ix the wtong availment of the 
benefit of concessional rate of duty vide Notification No. £9/2008, dated December 7, 
2008, Adinittedly, the final products were exempted from payment of duty by original 
Natification No. 292004-C.E.. duted July 9, 2004 xs further amended wide 
Notification No, $92008+C.F,,. dated December 7, 2008. The fact is not being 
disputed by the respondents that the petitioner availed Nowficution Md, $9208 for 

~~ sléarance: made to export and thereafter filed- Erie ty It i, thus, an 
undisputed fact that the petitioner on final products discharged the duty Ilahility by 
availing the benefit of Notification No. $9/2008 and as has already been noted in the 
record, it has reversed the amount of Convar credit taken by iten the Inputs used for 
manufacturing of stich products, Thus, when the petitioner is nor lable to pay dity in 
fight of the absolute exempllon granted wider Notification No. 29/20(4 as amended 
by Notification No, 59/2008-C.E. read with the provision of Section SA(1A) of the 
Act and when it has not got any other henefi in this chase, other than the export 
promotion benefits granted itnder the appropriate provision of the Customs Act and 
Rules (which even otherwise he wes entitled to without having made such pavinent of 
duty), we are of the firm opinion that al] the nuthorlties have committed serious error 
in denying the rebate claims filed by the petitioner under Section U1 ofthe Act read 
with Rule 18 of the Rules. The ircatment to the entire issue, eoording to us, is mare 
technical rather than in substance and that too |s based on no rationale at all. 
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'P. Mo. 198 /435-453/82/2028-94 
F_No. 195 /24-28/2019-RA 
F_No, 198 /29-38/S2/2019 

10. We-nlso cannot be oblivious af the fact that in various other cases; the other 
essessees have been given nefundirebate of the duty paid on inputs used in expaned 
goods. The stand of the Revenue is alto net sustainable that the payritent of duty on 
final prodlicts exported at the will of the nssessee canipiot be compared with ather typs 
of cases of refundfebate of duis, Adminedly, when the petitioner was given 
exeription from paymens of whole of the duty and theypetitioner if had paid duty at 
the time of exporting the goods, there is-no reason why it should be denied the rebate 
claimed which otherwise ihe petitioner is found entitied to. We are not going int the 
lurger icemes initivlly argued before ts ay subsequently the Rewertive hes substantially 
adoiited the claim of rebate of excite ditty and has ict resiged jn sibstance eich 
clalm of rebate: . . 

li. Resultantly, both the petitions anc allowed quashing and setting sside the orders 
impugned in both ile ypetitions by: further. directing the respandents: to grant the 
petitioner of Spectal Civil Application No, 10837 of 2012 rebyte of Rs, '3,15,63,74L- 
(Rupees Three Crore Fifleen Lic Sixty Miree Thousand Seven Hundred Forty One 
only) and Re, 39,59,750'- (Rupees Thirty Nine Lac Fifty Nine Thousand Seven 
Hundred Fifty only) to the petitioner of Special Civil Application No. 16891 of 2012, 
by caleutating interest thereqn uiider Section |18B.af the Cent! Excise Act, 1945, 
within.a period of eight wecks from the date of receipt of acopy of this judgement. 

12. Rule js made absolute in cach petition to the aforesaid extent. There shall be, 
however, no onler a$ to-eosts, 

13. It would be relevant to note that the Hon ble Apex Court 

[201 7(352)ELT A21(SC]] has disinisaed the Special Leave Petitions fled by 

the Union of India against the above fudgment of the Hon‘ble Gujarat High 

Court and therefore the matter has attained finality. The said case involved 

© situntion where that.oseeserr ed ovailed the benefit of two inesnditional _ 

exemotiin notifications: The Hon'ble Gujarat Hieh Cort after carefull 

consideration, of the facts, came to the conclusion thet the assessee would 

be entitled 10 avail either of the nwo notifications and may optto.pay duty on 

the goods: i.e. to avail the benefit of the notification Which it considers more 

beneficial. In this case, the assessce chose to avail the benefit of Notification 

No. 59/2008-CE which levied effective rate of duty whereas Notification No. 

29/2004-CE as amended by Notification No, 58/2008-CE fully exempted the 

same goods, The infererice that can be drawn from this judgment is that 

even when there are two notifications which are unconditional in nature, the 

assessee would still have the option t pay duty and claim rebate of such 

duty paid, In the light of the sbdve referred judgment of the Hon ble High 
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Court, it would follow that the respondent cannot be compelled to avail the 

benefit of the exemption notification which exempts the goods cleared for 

export from the whole of the dyury of excise. 

14. The Government finds that the issue pertaining to the ambit of the 

provisions of sub-section (1A) of Section SA of the CEA, 1944 is alno relevant 

to the facts of the case. In the instant case, the Department has put more 

emphasis to the contention thet the respondent ought not to have paid duty 

while they were eligible to the benefit of exemption under Notification No, 

30/2004-CE. The Govertiment finds that Sub-sertion {JA) of Section 5A of 

the Central Excise Act, 1944 which is pertinent to the instant issue 

stipulates as under:- 

“‘2A) For the removal of doubts, @ is hereby declared that where an 

exemption under sub-section (1) in respect of any excisable goods fiom the 

whole of the duty of excise lewiable thereon has boen granted absolutely the 

manufacturer of such extisable goods shall not pay the duty of excise on such 

Goods. * 

The above provision insists that the exemption granted absolutely 

from whole of duty of excise has to be availed and im that case there is no 

option to pay duty. However, in the instant case, guods are exempted under 

Notification No. 30/2004-C.E, (N.T.) subject w condition that no cenvat 

credit of duty on inputs has been taken under the provisions of the CENVAT 

Credit Rules, 2002. Consequently, the Notification No. 30/2004-CE does not 

pass_muster as an unconditional notification. Now given that the 

Notification No. 30/2004-C.E. {N.T,) is a conditional one, the respondent 

was not tinder any statutory compulsion to avail it. Conversely, even if it ts 

assumed for a moment that Notification No. 30/2004-CE is an absolute 

exemption, the contention that the respondent would be obligated to avail it 

has been rejected by the Hon'ble Gujarat High Court in the case of Arvind 

Ltd, Also, as per C.B.E, & C. Circular No, 845/03/06-CX dated 1-2-2007 

and 795/28/2004-CX, dated 28-7-2004, both the Notifivations can be 

availed simultaneously. The Government, therefore, holds that there was no 
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réstrictien on the respondent to pay duty under Notification No. 29/2004- 

C.E. (N.T.) 

15. tis construed from the judgment of the High Court in the case of 

Arvind Lid. [2014 (300) E.LT. 481 (Guid| thar when there are two 

unconditional exemption notifications which co-exist, there cannot be any 

compulsion on the assesses io avail the one which fully exempts excisable 

eoods because Such an interpretation would render the exemption with the 

higher rate of duty to be redundant. All exemptions issued tnder Section 54 

af the CEA, 1944 sre vissued in the public intercat with some speciiic 

legislative intent arid cannot be rendered imronsequential, The sub-section 

(LA) of Section SA of the CEA, 1944 would have compelling force only when 

fhere is a single absolute exemption applicable to.an assossce. Ih the instant 

case, there ore two! competing exemption notifications - Notification No. 

29/2004-C# is unconditional in nature whereas Notification No. 30/2001 

CE is conditional in nature. Against the backdrop of the judgment cited 

supra which holds that the exemption under an unicenditional exemption 

notification ‘Is not binding on an asseséee vis-A-Vis another exemption 

notification which unconditionally grants partial exemiptivn, there can be no 

case for compelling the respondent in the present case to avail the benefit of 

@ conilitianal exemption Hotification such as Notification No, 30/ 2004-CE. 
= 

a 

Without prejudice to the judgusent of the Handle Gujarat High Cotrt, rhe 

fact that the Board had issued Circular No. 795/28/2004-C%., dated 

98.07.2004 & Circular No, 645/3/2007-CX,, dated O1.02.2007 which 

ratified the simultancous availment of exemption Notification No, 29/2004- 

CE and Notification No. 30/2004-CE cammnot be lost sight of The said 

cireulare have alau laid down the procedure tw be followed im such a 

situation by maintaining separate ateaunts of inputs. Needless to say, the 

circulars jssued by the Board are binding on the field) formations. 

16. ‘The other major contention of the Department is thar the respondent 

has chesen to avail the benefit of Notification No, 29/2004-CE in spite of 

peing eligible for the benefit of Notification No. 30/2004-CE with the intent 
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to encash the CENVAT credit availed on capital goods. In this regard, 

Government observes that the embargo of Notification No. 30/2004-CE in so 

far as CENVAT credit is concerned is limited to. CENYAT credit of duty paid 

on inputs. The respondent fs very well entitled to the benefit of CENVAT 

credit af duty paid on capital goods, Therefore, there can be no challenge to 

the availment of CENVAT credit on capital goods. In view of the judgment 

discussed above and the Board circulars cited supra, the respondent cannot 

be disqualified from paying duty on the export goods by availing the benefit 

of Notification No. 29/2004-CE. Needless to say, payment of duty from the 

CENVAT account is equitable with duty paid through account current and 

hence would be admissible as rebate, The contention made out in the 

revision application about the legislative intention to prohibit cneashment of 

capital goods credit i not borne out by any provision in the notifications or 

the sections. 

17. In view of abave discussions and findings, Government holds that the 

impugned order of Commissioner (Appeals) is legal and proper and hence, 

required to be uphield, Government, thus, finds no infirmity in impugned 

order and upholds the impugned order in appeal. 

18. Revision application is dismissed accordingly. 

19. So, ordered. 
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