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SPEED POST

GOVERNMENRT OF INDIA
MINISTRY OF FINANACE
DEPARTMENT OF REVENUE

Office of the Principnl Commissioner RA and
Ex-Officio Additional Secretary to the Government of Indin
Bth Flogr, World Trade Centre, Cuffe Parade,
Mumbai- 400 0035
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F. NO. 198/24-28/8Z/2019-RA
F. NO. 198/29-58/SZ/2019-RA / r Hﬁl
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ORDER NO. J2010-CX (WZ) JABRA/MUMBAL DATED 2019 OF

THE OF THE GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARGRA,
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO
THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF CENTRAL
EXCISE ACT, 1944,

Applicant  : The Commissioner of CGST & Central Excise, Madurai.

Respondent: M/s Sudhan Spinning Mills (P] Lid.
Thadicombu, Dindigtil District - 624 709,

Subject  : Revision Applications filed, under Section 35EE(1] of Central
Excise Act, 1944 against the Order-in-Appeal No. MAD-CEX-
000-APP-175 to 228/2018 dated 24.07.2018 passed by the
Commissioner of GST & Ceniral Excise [Appeals], Coimbatore.
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F. No. 198/435-453/82/2018-RA
F. No. 198/24-28/2015-RA
F. No. 198/20.58/52/2019

: 0 H

This revision application has been filed by the Commissioner of GST &
Central Excise, Madurai (hercinafter reforred to as “the applicant™) against
the Order-in-Appeal No. MAD-CEX-000-APP-175 o 228/2018 dated
24,07,2018 phssed by the Commissioner of OST & Central Excise (Appeals),
Coimbatore.

2.  The ecase in briel is that M/« Sudhan Spinning Mills [P} Ltd, Dindigul
(hereinafier referred to as “the respondents™ are enpuged in manufacturing
of cotton yern, falling under Chapter No. 52 of the Central Excise Tariff Act,
1985 and clearing the same for home consumption ag well as for export.
They are also exporting the goods manufactured by other units as Merchant
Exporter, The respendents are avalling full exemption under Notification No.
30/2004-CE duted 09.07,2004 (or their home clearanves and are availing
Netification No.29/2004-CE dated 09.07.2004 as amended by Notification
No. 7/2012-CE dated 17.03.2012 for payment of duty under concessional
rate on their export goods under claim of rebate. The respondents have filed
9% rebate claims claiming rebiate of duty pald on export goods, as per the
provisions of Notification No. 19/2004-CE (NT) dated 06.09.2004 as
amended issued under Rule 18 of Central Excise Rules, 2002 along with
copies of relevant export docurmients, The Assistant Commissioner, Central
Excise, Dindigul-l Division, Dindigul- 624 001 after due process of law,
sarictioned the said 54 rebate claims filed by the respondent vide impugned
order in originals collectively for R, 2,07,96,534/- (Rupees Two Crore
Seven Lakh Ninety Six Thousand Five Hundred Thirly Four Only). The
detalls are as under : -
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F. No. 198/435-453/52/2018-RA
F. No. 198/234.28/2019-RA
F. Mo. 198/29-58/5Z/2019

Amount
be. RA Ho Order in Originn ¥o. /Dare “ Furied of
No. Rebate | Export
(Ra|
T [ 198/435453/5Z/2018 | MAD-CEX-000-ASC.04-2017 dt. 23.062017 | a8U00 | June, 16
2 | 1987435 353/5Z/I018 | MAD-CEA-DO0-ASC-0U7-A017 L. a3.06.2017 | ap498w | June 16
3 | 198/435253/52/3018 | MAD-CEX-000-ASC 08-3017 dr, 29.06.2017 | 253517 | Jume, 1
4 195/435-4a53/S2/1018 | MADOEN-000-ASC.09-2017 dt. 23.06.201T7 EARIT | Juene 16
5 | 106/%35-453/82/ 1018 | MAD-CEX-000 ASC-10-2017 dt. 2306.2007 | 203547 | Jupe, 16
& | TUB/435.453/8Z,/ 2018 | MAD-CEN-O00-ASC-11.2017 di. 23060017 | #DGGUT | JUnk, 16
T | 108/20-58/58/2019 | MAD CEX-O0D-ASC-14-3017 di. JA0BZ01T | 4960)3 | June,ib
B | 198/9539/92/3019 | MAD-CEX-O0D-ASC- 19-3017 de. ZAD620IT | 442510 | June, 16 A&
July 16
§ | 198/2938/52/2019 | MAD-CEX-000-ASC-15-2017 1. 23062017 | 37760 | June,18
|70 | 196/29-58/S2/ 2014 | MIAD-CEX-000-ABC: 15-2017 it 23062017 | 458045 | Junr.16
| 11 | 198/39-58/82/ 2019 MAD-CEX-000-ASC-38-2017 dt, 230832017 | 487236 | July, 16
12 mu;gmu;az,tmm: MADQEX- 000 -ABC-39-M117 dt. 23.0832017 491113 | July, 1A
13 | 196/20-55/54/2019 | MAD-OREX-000-ASC-40-3017 di. ZABI0I7 | 253517 | July, 16
13 | 198/35.58/S2/2019 | MAD/CEX.000.ASC 41-2017 L 23083017 | 460094 | Jaly, 16
15 | [0H/29-38/S2/2019 | MAD-CEX- D00 ASG-52-2017 9t 20.08J017 | 474537 | July, 16
16 | [08/29-38/SZ/2019' | MAD-CEX-600-ASC8A-2017 di. 20.083017 | 357396 | Aug. 16
17 | 108/29-58SZ/2019, | MAD-CEX:000, ASC-67-2047 di 219.08.2017 | 404708 | Aug., 16
1B | 1O8;29-05/54/2019 | MAD-CEX-000 ASC-H8-2017 di., 22063017 | 43379 | Aug., 16
19 | 198/026-58/5Z/2019 MAD-CEX-000 ASC-69-- 2 17 . 29.082017T 206991 | Aug., 16
20 | 198/29-38/57/ 23019 MAD-CEX-U00-ASC-79-3017 di. 30083017 | 748618 | Sep,, 16
321 | 198/39.55/52/2019 | MAD.CEX. 000 ASC-80.2017 dL 30082017 | 465009 | Sep,, 165
Dor, 16
23 | 198/20-36/S2/2010 | MAD.CEX-000-ASC-81-4017 dt. 30.0B3017 | 405382 | Sep, 18
23 | 198/ 39-58/56/2019 | MAD-CEX-000 ASC-82-4017 di. S0.082017 | 356394 | Sep., 10
34 [ 108,30 58/SZ/ 2019 | MAD CEX-000-ASC 3. 0017 0. J0.083017 | 438854 | Sep,, 16
25 | 198/ 29-58/5E] 2019, MAD-CEX-000:ASC.ER 017 0t. 30.082017 | AP45RE | Bep., 10
76 | \GR{20-38/5Z/2019 | MAD-CEX-G00 ASC-85-2017 du. 30082047 | A%R34T | Sep, 16&
Mar.17
55 | 190/ 34-28/B2/ 2019 | MAD-CEX-GOU-ANC-121-2017 dt, 09.11.2017 | A70528 | Ot 16
95 | 108/04-38/SZ/2019 | MAD-CEX-QD0-ASC-124-3017 dt, 13.11.2017 | 462040 | Oct., 16
TP | 198/234-78/BZ/2019 | MAD-CEX-G00-ABC-125-2017 41, 14, 112017 | 446348 | D1, 16
A0 | 198/24-38/84/2019 | MAD-CEXODOTABC-126-3017 di. 14.01.9017 | 450484 | Oet,, )6
31 [ 1DB/2-28/S2/ 3019, | MAD-CEX-CO0-ABC-127-3017 di. 19.13.3007 | 422114 | Oex,, 16,
& Mae, 17
32 | 198/29-38/SZ/2019 MAD-CEX-000,ASC-155.3017 dt, 07.12.2017 | 406834 | May, 16
3§ | 1987295862/ 2019 | MAD-GEX-000-ASC-156-2017 dt, 07.10.2017 | 539169 | May. 16
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F, No. 198/435.453/82/2018-RA
F. No. 198/24-28/2019-RA
£ No. 198/29-58/92/2019

original on the following grounds :-
3.1 The respondent liad alteady filed rebate claims of duty paid on
expart of goods through Cenvat Credit taken on Capital Goords which were
sanctioned by the rebate sanctioning authority and the Department had
preferred appeals against those orders before Commissidner (Appeals),
Coimbatore which were rejected by the Appellate Authority. The Department
has filed Revision Application aguinst the said Orders in Appeal with
Revisionary Authority, New Dethi, which is pending decision. In the above
cirtumstances, the issue has not attained finality. However, in the present
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- 34 | 198739-38/52/2019 MADSCEX00-ASCH 1672017 4t 07122017 | 460485 | May, 16
35 | 198/19.58/52/201% | MAD-CEX-000-ASC-158-4017 dr, OB, 12,7017 | 409601 | Apr., 16
36 | 1UB/20-58[BZ/2010 | MAL CEX-D00-ASC-150-7017 dt. OB, 122017 | 102281 | May, 16
37 | 198/ 39-08/68/ 4019 | MAD CEX-00D-ASC- 160-2017 UL, 08, 12,3017 | 394360 | My, 16
(38 | 19B/29-58)S2/2019 | MAD-CEX-UDU-ASC-151-2017 di- 08.12.3017 | $1116+ | May, 16
39 | I96/19-58/52/2019 | MAD-CEX-000-ASC-162-1017 0. 0B,12.4017 | 106455 | May, 16
40 | J0B/XGE§/BI/016 | MAD-CIEX-NO0-ASC-105- 2017 1. 11.12.2017 | 239201 | May, 16
41 | 196/20/58/62/2019 | MAD CIX-000/ABC-166:2017 G1. 11122017 | 49810 || Way, 16 &
Jun, 16
22 | 195/9315-453/S2/2016 | MAD-CEX-000-ASC-167-2017 dt. 11.12.2017 | 451152 | May, 1G
43 | 196/435.453/57/2015 | MAD-CEX-000-A5C-168-2017 dr. 11122017 | 397341 | May, 16
a% .| T98/A35 453 /S2/2018 | MAD-UEX.000/ASC-169-2017 4t. 12.12.2017 | 395334 | May, 16
A5 | TOH]a35 83 /373016 || MAD-CEXD0°ARC-170-1017 1. 12.32.9D17 | 432328 | Apr. 165
My, 16
W6 | 158/43595375772018 | MAD CE5000-ABC-171-2017 di. 12.12.2017 | a65197 | May, 16
7 | 198/435-453/52)2018 | MAD-CEX-000-ASC- 172-2017 dt. 12122017 | 235146 | Api,, 18
4% | 196/435953/SE/ 006 | MAD-CEX-000-ASC-174-2017 di. 13.13.3017 | ADGAES || Apr., 16
40 | 1957485 450/S7) 1018 | MAD-TEX GO0-ABC-178-2017 df, 15.120017 | 216000 || May, 16
50 | 107435 K3/BEIAIIA | MAD-CEX-D00-ARC-170-9017 dr. 12120017 | 486314 | Moy, 16
BJun 36
| 51 | 198/435-453/RL/A018 | MAD-CEX-ODD-ASC-177-2017 d\. J0.1Z2017 | AZ5I08 | May, 16
57 | 198/485453/52/9018 | MADCEX.000-ASC-178-2017 41, 19.10.9017 | 374361 | May, 16
53 | 108/435453)SE/2018 | MAL.CEX-000/ASC, 1703017 4(, 17,122017 | 407832 | May, 16
& Jun, 16
5% | 198,495 453 8/ 2018 | MAD- CILX 000/ ABC-180-2017 dt. 13.12.2017 | 338574 | Apr, 10&
- B Jun. 16
3.  'The Department has preferred an appenl against these orders in




Fi No. 1988/435-553/52/2018-RA
F. Ro. 195/24-28/3016.RA
F. No. 108/20-568/87/201%

Orders in Original, the Assistani Commissjoner has sanctioned the present
54 rebate claims which appear (o he not correct.

3.2 Proviso 1w Notification No. 30/2004-CE dated 09.67.2004
prescribies that full exemption on goods specified thereon s not gpplicable in
cases Where penvat credit is availed on imputs. The logical inference is that
the ssapssess waking credit of duty paid on inputs alone need to pay duty.
The claimants are not required to pay duty sitice input credit was nol
availed by them.

3.3 In the instant case, the duty has been discharged from the
capitial goods credit account of the sssessee, As per the proviso to
notlfication No. 30/2004-CE, no ohligation I8 cast on the asscsste to pay
duty in such a sitvation and the exemption granted in the said notificalion
is absalute,

3.4 The claim of rebate is pley adopted by the assessee ta encash
the capital goods cenvat crediv by paving duty in situations where the
assessee is not legally bound to do so. Rule 5 of Cenvar Credit Rules, 2004
which déals with: the refund of credit of duty lying unutilized by an assessce
specifically exchudes credit earned on the capital goods vide sub rule 1{B) of
the Rule. Considering that colten yamn industry i8 a capital infensive
fndustty and most of them are exempted under Notification No. 30/2004-
CE, it emerges that the legislative intention is to. prohibit encashment of
capital goods credit,

35 'The Nahar Industrial Enterprives Lid. case [2012(283|ELT 444
{GON)| discusses the Notification N6. 2972004 CE which had since beon
superseded by Notification No. 7/2012-CE dated 17.03,2012. Also Chapter
Nos. 52,53 and 35 which appearcd in the carller notification were not
menticned in the Notfication No. 7/2012 CE. Hence reliance pliced by the
learned appellate Commissioner on the decision does not appear 1o be
gorrect.

3.6 As regards the appellate Commissioner’s relignce on the GOI's
decision in the case of Garden Silk Mills [2014 [311) ELT 977 (301 |, it is
seen that the said case relates to rejection of rebate for violistion of candition
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Fi No. 1958 /435-453/52/2018-RA

F, No. 196/24.26/4015.RA

Fi No. 105/ 30.58/52/ 2019
preseribed in a Customs Notification and the ratio of the dacision does not

apply to the issue in hand,

4.  The Appellate Authority vide impugned Orders in Appeal rejected the
appeals filed by the Department and upheld Orders in Original passed by
the rebate sanctioning authority. The Appellate Authority has dbserved
thaoz:-

4.1 'The earlier Oiders in Appesl are based on various Reviglon
Authority's decisions and Board's Instructions, especially the Board's
Circular No. 795/28/2004-CX dated 28.07.2004 which is directly applicable
1o the issie.

42 'The ratio in case of Nshar Industrial Enterprises Ltd. (2012(283)
ELT444(GO1]) is applicable to the instunt case wherein also the respondent
had not availed input credit as mandated by Notification No, 30/2004-CE,
but paid duty in terms of Notification No. 29/2004-CE amended, by availing
Capital Goods Credit.

4.3 The Revisinnary Authority'’s decision in the case of M/s Garden
Sille Mills Led (2014(311ELTO77 (GOI) had been rightly relied on for
establishing the fact that the respondents are free 1o choose any of the
Notification either 30/2004-CE (a conditional notification | or 29/2004-CE
superseded By NofifEation No. 7/2012-CE whichever is benéficial fo ilicm
-and are not hindered by Section SA{1A] of Central Excise Act, 1944, Thereis
no s1gy for theearlier order passed the appellate fortim. Even if the orderis
appealed against Uy the Department, tll date there is no stay to the
implementation of the said otder of the Commissioner (Appeals). Thenefore,
there is no binding precedent to the lower adjudicating authority and there
is nothing wrong or bad in lsw as contanded By the appellate dopartment.

5.  Being aggrieved with the above Order-in-Appeal, the applicant has
filed this Revision Applicatinn under Section 3SEE of Ceiitral Excise Act,
1944 before the Government on the similar grounds as discugsed in pars 3

supra.
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f. No. 198/435-453/5Z/2018-RA

£ No. 198)24-28/2019.R2

F. No. 19820.58 (SZ/2019
B. A pérsonal hearing was held i this case on 14.10,2019. Shri V.
Pandirgja, Joint Commissioner, Madurai attended the hearing on behalf of
the Department and Shri  Ganesh K.S. Iyer, Advocate duly suthorized by
the respondent appeared for hearing and reiterated the submissions filed
through Revision Application and along with those made in the synopsis
filed during the personal hearing.

e Government has carefully gone through the releviant case records
availible in csse files, oral & wrtten submissions and perused the
impugned Order-in.Original and Order-in-Appeal.

8. From the perusal of records, Government observes that the
respondent were engaged in the manufacture of Cotton Yamn falling under
Ch. 52 of the First Schedule to the Central Excise Tariff Ait, 1985 and
cleared the same for home consumption as well as exports. The respondent
was duly registered with Central Excise authorities. Government further
obuerves that with reference to goods falling under Ch. 52, the rat2 of duty
is 4% vide Notification No. 29/2004-CE duted 09.07.2004. Vide Notification
No. 29/2004:C.E., dated 9-7-2004, effective rates of duty of excise are
preseribed for the Textile and Textile Articies thereof falling under Chapter
50 to Chapler 63 of Central Excise Tariff Act, 1985 and there are no
conditiong preseribed for availment of such exemption. Whereas, vide
Notification No. 30/2004-C.E., dated 9-7-2004, Tull exemption is granted to
provided no credit of duty paid on isputs has besn tmken under the
provisions of the Cenvat Credit Rules, 2002, The basic condition for availing
exemption under Notification No. 30/2004-C.E., dated 9-7-2004 was that
the respondent was not allowed 1o take Cenvat Credit on the inputs utilized
for manufacturing/processing of the linished goods. Whereas for availing
benefit urder Notification No. 28/2004-C.E., dated 2-7-2004, there was no
such condition of availing or not svailing of the Cenvat Credit on the inpuls
utilized for manufacturing/ processing of the finished goods.
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F. Np, 195/435-453/82 /2016-RA

F. No. [0E/24-289019.RA

F. No. 1RE/29-58/82)3019
9. The vespondent hed filed rebate claims under Rule 18 of Central
Excise Rules, 2002 read with Rotification No, 19/2004 - C.E.(NT) dated
05.09.2004. It is further observed 1hat the assessee is clearing the goods for
home consumption by availing exemption under Nonfication No. 302004+
CE whereas he js clearing the gosds for export on payment of duty at
concessinnal rate as presorilisd under Notification No. 29/2004-CE. It is
also observed that the respondent is clearing the goods for expmit on
payment of duty through debit entry in the Cenvat Credit on Capital Goods,

10: The issue involved in the presant case is that the respandent is alleged
to have simultaneously nyailed the benefit of Notification No. 29/2004.-CE &
Notification. No, 30/3004-CE. The Departments conlention is that the
respondent should have correctly chosen (o avail the benefit of Notification
No. 30/2004-CE since they were not availing CENVAT credit of duty paid on
inputs and had cleared the goods without payment of duty far export, It was
contended that in view of the non-availment of credit on imputs by them, the
exemption ‘under Notifieation No. 30/2004-CE was abroltite, It has been
averred that the procedure adopied by the respondent wis a ruse to encash
the CENVAT credit availed on capital goods which would atherwise not have
beer: ava(lable to them under Rule 5 of the CCR, 2004,

11, The Governinent notes that as per Boptd Circular No, 795/28/2004-
CX., daied 28.-7-2004, the manufacturer can avail both the Notifications No.
29/2004-C.E,, and 30/2004-C.E., both dated 9-7-2004 simultanesously,
provided the manufeciurer maintaing scparate set of accounts for goods in
respect of which benefit of Notification No. 29/2004.C.E., dated 9.7-2004 is
availed and similarly, for goods in respect of which benefit of Notification No.
30/2004-C.E., dated 9-7-2004 Is msiled. The C.B.E.C. further issued a
Cireular No. 845/3/2006-CX., dated 1-2-2007 to clarify the provision of
simultaneous availment of Notification Nos. 29/2004-C E.. and 30/2004-
C.E., both dated 9-7-2004 wherein it las been clearly imentioned that non-
availment of credit on inputs is a pre-condition for availing exemption under
this Notification (30/2004-C.E., dated 9-7-2004) and if manufacturer avails
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F. No. 196/435-453/52/2018.RA
F, No. 198/24-28/2019.RA
¥, No. 16879656 /52/2019

input cenvat credit, he would he Insligible for ¢xemption under this
Novfication (30/2004-C.E., dated 9-7-2004). The Board vide Circular No,
845 /03 /2006-CX dated 01.02.2007 (issued under F. no. 267 /01/2006-CX-
8] further allowed the availment of proportionate credit on the inputs
utilized in the manufacture of goods cieared on payment of duty (under
Notification No. 26/2004-C.E., dated 9-7-2004) should be taken at the end
of the month only. The Govermment, therefore, infers that the purpose of
this clarification was only to checlk that the manufacturer should not ¢laim
cenvatl credit on the inputs and avail exemption under Notification No.
30/2004-C.E., dated 9-7-2004,

12. The Government observes thst the cass laws in respect of Nahar
Industrial Enterprises Lid. & Garden Silk Mills which have been relied upon
by the Commissioner (Appeals) in the impugned order are decisions of the
Ravisionary Aulhority. Further, the Hon'ble Gujarat High Court had in the
casg of Arvind Lid, vs. UOI [2014)300)ELT 481[Guj.)] dealt with the issue of
sinpuitanecus avaiiment of two different notifications and observes as Under

-

9. On, \hus, having heard both the sides dnd on c:mnumhnn of the material on
record, the question that involves in these petitions is the wrong availment uf the
benefit of concessional rate of duty vide Notification No. S22008, dated December 7,
2008, Admitiedly, the final products were exempted fram payment of duty by original
Natifiention No. 292004-CE., doted July 8, 2004 s further amended wide
Notifieation No, 59/2008-C.E,, dated December 7, 2008. The foct Is not being
disputed by the respondents that the petitioner avalled Notification Ne, $92008 for

—clearnce made to export and (hereafier fled- mhtrﬂblﬂrch%nu. It i, thus, an

undispuited fact that the petitioner on final products discharged the duty liability by
avaitisg the benefit of Notification No. 5972008 and as has already been notzd in the
record, it has reversed the amount of Cenvar eredit tsken by it on the inputs used for
manpfaciuring of sich praducts. Thus, when the petitionee is non lable w pay duty in
light of the abselute exanplion granted undes Netification No. 29/2004 a5 amended
by Notification No, 59/2008-C.E. read with the provision of Sectipn SA{1A) ef the
Act and when It has not got any other benafit in this ense, other than the expon

promotion benefits granted tnder the apprapsiate provision of the Customs Act and
Ruks {which even otherwise he was entitled to without having made such paviment of
duty), we are of the firm opinion that all the buthorlties have canmmined serious error
in deaying the rebace cléims fled by e petltioner ynder Section 118 of the Aot rexd
with Rulg 18 of the Rulss. The ircatment 1o !hfmﬂr: issue, acording to us, s mare
technical rather than in substance and that oo is based onno rationale at all.
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F. Mo. 198 /43548352 /001894
F. No. 198 /24.28/3019-RA
F.No. 198/29-38/SZ /2019

16. We also camot be oblivicas of the fact that in various oiber cases; the other
gssessees have been given refund/rebate of the duty paid on inputs used in expaned
gootds. The stand of the Revenue Is alto rict sustainable thin the payient of duty oy
find] products exparted at the will of the nssesses cannot be compared with other typs
of cases of refundfebate of dity, Adminedly, when the petitioner was given
exertigtion from paymens of whole of the duty and the petitioner if had paid duty at
thie time of exporting the goods, theresis no reason why it should be denied the rebate
cluimmed which vtharwise the petitioner is found entftied to. We are not eoing into the
lurger izanes injtinlly argued before s a8 sibsequently the Revertise has substantislly
adriitted the glaim of rebale of cvcite ditty and has not resized fn substance sich
chzim of rebiate ' '

I Resultantly, both the petitions ans allowed quashing and sciting aside the orders
impugned in both: ihe petitions by further. directing the respandents o grant the
pelitioner of Spocial Civil Application No, 10837 of 2012 rebite of RS, 3, 135,63, 741~
(Rupees Three Crore Fifleen L Sisty Three Thousand Seven Hindred Forty One
only) and Rs. 39,59,750% (Rupess ﬂﬂmr Nine Lac Filty Nine Thousand Seven
Hundred Fifty only) i the petitioner of Special Civil Applicarion No. 168%1 of 2012,
by caloulnting inierest theroom under Section 118B of the Centml Excise Act, 1944,
within a perind of eight wecks from the daie of receipt of a copy of this jmigment.

12. Rule is made absalute in each petition 10 the aforesaid extent. There shall be,

howover, no exler 25 1o-coss,
13. It would be relevant to note that the HonDle Apex Court
[2017(352)ELT A21|SCJ] has dismisasd the Special Leave Petitions fled by
the Union of India against the above fudgment of the Hon'ble Gujarat High
Court ard therefore the matter has attained finality. The said case involved
& situntior whetre that ayssssre lad availed the Benefit of bwo unconditional
exemoticn notifications. The Hon'ble CGujarat High Coiirt after careful
consideration. of the facts, came to the conclusion that the assessee would
be entitled 10 avail either of the two notifications and may opt o pay duty on
the goods; 1.¢. to avail the benefit of the notification which it considers more
beneficial. In this case, the assesses chose to avail the henefit of Notification
No. 59/2008-CE which levied effective rate of duty whereas Notification No.
29/2004-CE as emended by Notifitationi No, 58/2008-CE fully exempted the
same goads, The inference that can be drawn from this judgment is that
even when there are two notifications which are unconditional in nature, the
assesser would still have the gption to pay duty and claim rebate of such
duty puid, In the light of the sbtve referred judgment of the Hon'ble High
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F. No. 196/435-253/82/2018-RA

F.No. 198/24.28/21119-RA

F. Ko. 196/39-58/82/2016
Court, it would follow that the respondent cannat be compelled to avail the
benefit of the exemption notification which exempts the goods cleared for

export from the whole of the duty of excse,

14. ‘The Government finds that the issue pertairting to the smbit of the
provisions of sub-section (1A) of Section 5A of the CEA, 1944 is also relevant
to the facts of the case. In the instant case, the Department has put more
emphasis to the contention that the respondent ought not to have paid duty
while they were eligible to the benefit of exemption under Notification No,
30/2004-CE. The Governiment finds that Sub-section (JA) of Seclion 54 of
the Ceutral Excise Act, 1944 which is pertinen! to the instant issue
stipulales as under:-

(1A} For the removal of doubts @t is heredy declared that where an
exemption under sub-section (1) in respect of any exclsable goods fiom the
whole of the duty of excise lewiable thureon has boen granted absolutely the
manuficturer of such excisable goods shall not pay the duty of excise on suck

goods. *

The above provision insists that the exemption granted absolutely
from whole of duty of excise has to be svailed and in that case there is no
option to pay duty. However, inn the instanr case, giods are excmpted under
Notification No. 30/2004-C.E, (N.T,) subject to condition that no cenvat
credit of duty on inputs has been taken under the provisions of the CENVAT
Credit Rules, 2002. Conseguently, the Notification No. 30/2004-CE does not
pass_muster as an unconditionel notification. Now gven that the
Notification No. 30/2004-C.E. {N.T.} i§ a conditional one, the respondent
was not under any statatery compulsion 1o aveil it. Conversaly, even if it is
assumed for a moment that Notification Np. 30/2004-CE is an absolute
exemption, the contention that the respondent would be obligated to avail it
has been rejected by the Hon'ble Gujarat High Court in the case of Arvind
Ltd. Also, as per C.B.E, & C. Circular No, 845/03/06-CX dated 1-2-2007
and 795/28/2004-CX, dated 28-7-2004, both the Notifiations can be
availed simultaneously. The Government, therefore, holds that there was no
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F. Ne. 198/435-453/82/2018-RA

F. No. 198/24.28/2018-RA

F. No. 196/29-58/82/2019
restrictian an the respondent to pay duty under Notification No, 29/2004-

C.E. (N.T.)

15. It {s construed from the judgment of the High Court in the case of
Arvind Tad. [2014 (300} ELT. 981 [Guill that when thete are W
unconditiona! exemption notifications which co-exist, there cannot he any
compulsion on the assesses 1o avail the one which fully exempts excisable
Bo0ds becanse such an interpretation wonld render the eiemption with the
higher rate of duty to be redundant. All exemptions issued tunder Section 54
af the CEA, 1944 sre issucd in the public intercst with same specific
legislative intent and cannot he rendered inponsequential, The sub-seation
{1A) of Section 5A of the CEA, 1944 would have compelling force only when
there {s a single absohite exemption applicable to an &ssessce. In the inufant
cass, theré nre twe competing exemption notifications - Notification No.
29/2004-CE is unconditiona] in bature whereas Notificntion No. 30/200%
CE is conditional in natuse. Against the backdrop of the judgment clied
supra which holds that the exsmption under an unconditional exemption
actification Is not binding on an assessee vis-a-vis another exemption
notification which unconditionally grents partial exemiption, there can be no
case for campelling the respondent in the present case 1o avsil the benafit of
a conditinnal exemption #otification such as Notification Ne. 30/ 2004-CE.

| i e — o — -

Without preindice to the judgment of the Hon'dble Gujarat High Court, the —
fact that the Board had issued Circolar No. 795/28/2004-CX., dated
28.07.2004 & Circular No, 845/3/2007-CX,, duted 01.02.2007 which
ratified the simultangous availment of exemption Notificativn No, 29/2004-
CE and Notification No. 3072004-CE cannot be lost sight of The said
cireulars have alse laid down the proeedure (o be followed in such a
situation by maintaining separate accounts of inputs. Needless to say, the
circulars jssued by the Board are binding on the field formations.

16. The other major contention of the Department is that the respondent

has chesen to avail the benefit of Notification No, 28/2004-CE in spite of
peing eligible for the benefit of Notification No. 30/2004-CE with the intent
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to encash the CENVAT credit availed on capital goods. In this regard,
Government observes that the embargo of Notification No. 30/2004-CE in so
far as CENVAT credit is concerned is limited to CENVAT credit of duty paid
on inpute, The respondent is very usll entitled 1o the benefit of CENVAT
credit of duty paid on capital goods, Therefore, there can be no challenge (o
the availment of CENVAT credit on capital goods. In view of the judgment
discussed above and the Board circulars cited supra, the respondent cannot
be disqualified from paying duty on the éxport goods by availing the benefit
of Natification No. 20/2004-CE. Needless to say, payment of duty from the
CENVAT account is equitable with duty paid through account current and
hence would Be admissible as rebate, The contention made out in the
revision application about the legislative intention to prahibit encashment of
capital goods credit is not barne out by any provision in the notifications or
the sections.

17. In view of abtve discussions and findings, Government holds that the
impugned arder of Commissioner (Appeals) is legal and proper and hence,
required to be uphnﬂ, Governmunt, thus, finds no infirmity in impugned
arder and upholds the impugned order in appeal,

18. Revision application is dismissed accordingly.

19. So, ordered.
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