
F.No. 371/108 /B/W2Z/2022-RA / 312%. 3 Date of lsswe }/ (01.2024 

ORDER NO. 2€ (202HCUS (W2]/ASRASMUMBAL DATED (2,01,2024 
OF THE GOVERNMENT OF INDIA PASSED BY SHR] SHRAWAN) KUMAR, 
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 
THE GOVERNMENT OF INDIA, UNDER. SECTION 12900 OF THE 
CUSTOMS ACT, 1962 

Applicant * Shri Stem! Dhirajlat Rathod 

Respondent: Pr. Commisainner of Custome, CSI Airport, Mumbai 

Subject 

IF. No, $/ 40-835 2020-21] Pessed the Commission 

of Customs (Appeals), Mumbai Zane- - 
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The Ren oo 
_ ca Han been: flee ty. shit Soni}, Dhuraglad Rathod 

one ae as the essence dgavnat- the Onder-vi-Appeal No MUM- 

el PR-B+E/ 2022-29 dated 28/10.202)/P. Ne $/49-835//2020- 

| pansasetd tay the Comunmnorer 
of Cuntoms [Agpeals), Mumbe P

ieri 

weightiria 134 carr, acted gold emir 
of 2UN 

grams ond goxl dust converted 4680 pors'and fesmcacite eclghune go0./311 ie 

collecavely axighing 687 91! grit and vale 41 sea [OAT
S 

qrere being arsenptee 

were aeseed aginder the reasonable teelict tat ee enrnt 7 

+ De arnuageed 
it9 Tria 1m conniavett

ol 
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remnants weighing S00) 311 prams, cofertvety weighing 669.3 1 rama und 

valued at Rs 19,54.379/- under Section 111 (et), (l) ane tm) of the Customs 
Act, 1962. Personal penatty of Rs 2,00,000/- waa imposed on the Apphoant 
under Section 112 (aj) of the Custema Act, 1960. The hiindle of the stroliey 

bag Used for concealntent and carrnimg the impugned gold was confiscated 
under Section 11.9 of the Cumome Act, E562. 

5 Agpfteved by the Order. the Applicant filed an appeal before the 

Appellate Authoriry (AA) vie, Commiseonr of Customs (Appeals), Mumba 

Zone-Il! who nde Orderin-Appeal No. MUM-CUSTM-PAX.APP.446/ 202 1-22 
dated 28.10 2021[F. No. 5/4899 2020-21] upheld the omer paseed by 

& Apprieved with the above order af the Appellate Authority, the 

‘Appheant has Gled this mrvimon application on the following grounds 

6.01, Grid rm fot Sprohibited goods’ but only a ‘restricted goods! and. in 

not Hable fpr abeolare confisemtion Import of gold no fonger prohibited 

and therefore iii the cuty of the mdjtidemtrng aurtiordty, Ube Ie of the 

ww thet it iv liable te. confiveation, to permit fe redemption on 
appropmaie fine; That Wie pres ore restricted to inper. the 

Government flees some sort of butter to import and the importer has to 

overcome such procedures which hare to be completed. ‘That restriction 

td iniperl any good th derided by the goverment under foreigh trade 

policy arnmericted from tine oo. teme; 

6.02) That Gil is neit w ptibibited ikeen for import dnd Section 1245 af 
the Custom Act, 1962 proves that opnon of redemption cin be given in 

cas: the seued goods are pot profutuied and therejore abeoloe 

confiscation is nét warrarted om the misiant cane. Section 125 of the 

Customs Act, 1962 provides thi! the goods should be redeemet to the 
owner af the goods or the person from whase possession the goods were 

seteed Wf the owner is net known, Further autheciry hes diseretion te 

arder release of profointed pexxda on payment of fine: in ley aol 
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confiscation. ‘The Apphount has relittl upon the untermenvpned cane 

lnwe, 

til Commr Of Oustema (Prmi.vs lodw Seles faternationel [2009 (741) 
ELT 182;Caqi} 
Yakob jbrabum Yuouf a OC. Mufba: [20}103) ELT 685{To 
Mourres (nut 

fu) ewe Ligneie Conpotation Let ry WOt (2019/24) EL'l 487iMaufi) 

OQ) That there are « tenes of Jodgerrente wliere redemption of abpaluict 

confiscated geld has been allinred The Applicant has relied on the Riblewine 

case lows: 

0 Aergetied Das Bo dimbi ve Collector of Custurie (194 (61) ELT 1T278C)] 
iy) Unrernel Traddrs ey Coniimondndy [2009 240) LT ATS (SCI 
tw), Gawe Enterprines we CC, Pride (2000 (7455) UIT (POS) (Try Bangadeee| 

bv CO (Arpoct), Mumba os Alfred Memeres (2000 (242) HLT 394 (Phie)| 
Ai) Shuwith Jamal Sashees Government of toile (1097 (91) ELT 2771AP| 

te) VP Hecced va. Gallector of Costoma Mursins 1994/73) ELT 435 [Trt 

wal T Dlevetiean ws Commesicee of Customs |Adoor), Shernnm [911 (rb) 

ELT 167 (Mad|| 

fan) Kadar Mydin ve Cémuarmssmier of Quetome (Prevention), Went) Seng 

[2011 (136) EUT 758] 
iin} Sapna Geryerva Kolko ve Commenoner of Cantera, Arport. Murmbee 

i) | Vetaldal Moosa va Cotinctne of Cugronss, Coun (1954) (72) ELT (G O [i 
fe) Halilru ttirshiin ws OC 002-THOL: 195 CHSTAT- MAD 

pov), Kerlinaloiman ve OC, Chenin [9008 (220) ELT 222 [Tr Chennai] 

fain)  Megagoped ye CC, Trehy (2007 217 ELT 435 (ta-Chennanl) 
ee] M Anusugen vs CC, Trichitaqalt (2007 (200 ELT 311 (Tn-Chesnai) 

be Unite of Inde Chanak Mo Raney (2009 (48) ELT 127 [Bion || 

(vi) Penzigatid Hames we CC jApord, Mumba [2014 (0%) ELT 25%) fin 

Muamten) | 
teri) B, Mehendas ex CC. Coch [2016 (536) ELT 390 [Ker 

015321) ELT. 0) 

fax} Shuuk Mextan By vs CC. Chetnal (201TH45 ELT 201/ Madi] 

tex) Bhargry Patel ve CO, Mumba [Apprala NO C/381/ |0) 

oy) Query Exitierperees ve OC, Paar fy 4) LTS (TB | 

(om) On Prelash Bhatia ve Copser GF Civioms Belly (2003/155) 
E.L.T 423;5C)\ 
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(ezui] Commr) of Cocoa (Prev) va Rayenh: Pawar (2020/37) £2 7 GaaiCel/ 
(exit) Commer of CEX and ST, Lucknow ve lstahiddin Kien (2018064) ELT 

168{Tn-Alli| 
(exw ieee va (Pr. Comm: of Cumome, Chennai 201806)) BT 
ye | 

bow Commor. af C Ex and ST, Lecloee +s Mohd Holi Mohd Shien 
‘Khan [2078(959) Eb T I65ftnAly] 

6.09. That the decisions (relied upot br. the Commissioner of Custeins 

(Appeals) ure not applicable to the came and the Conmisilarer (Agipeala) 

‘faijed to drscuss-as to how the facts of the cases relied upon by fum-iit the 

factisal situation ofthe case of the Apphcarit; 

6.05, That under the dectine of spare Gecima, a lower court should hone 

finde of law pide by the higher court that is within the Appedls path of 
cand the ovart hears end precedent is @ leg pemneiple or rly that is created 
‘by 8 cour decieson Thin decmien becomes an ecomple, of authority for 

yudges ‘deciding sunilar issues Later, That while applying the ratio of ane 

cae to that of the other, the decumans of the Hon‘ble Supreme Court aro 
itraye cequinsd to be: bore wn muri, 

6.0% That while applying the tutjo,o7 one cagy to that of the other, the 

decision# of the Hott ble Supnet Couitt are aluamys required to be borin: mn 

mand The apploant fas relied upper the tolkrwing case laws qi wappert of 
their contention’ 

ld OCH, Callditiu ws Alnnin Tebtiers Prodhicis (200 1'7O) BUT LES. (C4! 

iy} Escorw Lal vaCCH peta pation (372) BLT [13 SC), 
(ui) COC (Part), Chermat re Toymth Keriosluer (2007 (213) ELT 4 (Sc)| 
it) Sti Kumar Agency +e. CCE Pangalonr OOS AIIIELT STIR 

6.07 That there ahould) be consieiney ln favour of formal’ pustioe ie this 

nwo cuca which ure the meme|(in relevent respects) sleuild be treated in the 

sane way and ot would be inconsistent to treat them dilerently; 

Pape 8 oF
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408 That concerns of comustency prowele | pome junheanen for tmaling 

eater (ecitiony as ances of tov father than approaching esch) question 

mney whet 1 Ariane Aen. 

600 That H a legal apetern is morally legirmate anid has authonty over 

theese sulgoct tort, thenl i enconsietent for ane person. to be treend leas oc 

more favourably by the law other thin another person whose situation: 

legally midistinguish abe; 

6.10. Thel the eurher deer) Wns wroig. then the person sulsject tu 

may tuwe been tresited of ees faveurable than ihe, should have been 
treated and if they were treated moro favourable then clearly that should 

have beet conecicd, 

6.11. That a lower court should -honcaur futidsnge of law made by the higher 

court that (s within the appeals pntly of case the court heirs and: priceden 

(s @ legal principle or ryle thal ws created by a court decrems and ve lunding 
on of peoeunive fi ow court of teilurial when deciding subsequent! come 

orth enmlar isaipos or facts, 

6 2 That dhe cose aft hand rainra the legal mauve os to how the cise of the 

Applicant is different from the cases réled upam by the Apphcant for 
clasmng redersption of the guoda under abeohate confimcaten: 

63 Thut us regards allvwmg redemptem of the seaed goods, Section 125 
of the Cumtome Act. 1962 provides the: epton of redemption man be given 

the cose of ceceed goods are not prohibited and gold ia not a probebried em 

and can be imported and euch importa are eulyect to cemtam condmona and 

resinctlons melding the neeeweny to declare the goods on arnval a: the 

Customs statin and mike payrent.at the rate prescribed -Reluince hos 

eon placed on the followmg case hiwe | 

ij) Shwk Jamal fashe ew Gorerument of dm (192404) SCT ST TAR] 
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tu) Mohd Ze Cl Hoque wi. Add) Commmesmner of Cumoma, 
Hyderabad (2014214) 2 7 849 (el 

ii) Mohamed Ahmed Many ws OC, Chenom (200605 ELT 
SH Tn-Chenna| 

6.14. That the Applicant hne rele upon the following case liwa im support 
of the endtenien that when goods are not elgible for import as per the 

umpart. policy, neexport of much goods w permitted on payment of penalty 
and redemption fine The Applicant how relied’ on the followog case laws in 

support of their conientian: 

fh) CC ws Bephanta Cit (004157) ELT as7 Cy] 

i) =| Coflretgr va NS Pavel 11999 (2) ET 074 (G01]] 

(wi Kusumbha Dabvablia Patel ve CC (4 (£995 (739) ELT 262 (CEGAT} 
bv) hernia we CC 79996/100) RLT-TH (CHATS! 

615 m the mstunt cue, the Cottimiesioner (Appeals| should have 

exarmmed, the judgements/deciuqons rehed upon by the appellant, facta of 
the cites, fegal busies ovoteed in) the conos, aqguments mised and cases 

cited by the parties, legal rensaning that m relevant to resoliy those beer, 

midicial opmions inven by the Court, ruling of the cenert on quewtionw of law, 

the reault of the case: the courts oeder, and which party wae euccessful and 

the appleatality of ratio of the eaut judgement m the case being deale 
(i) Grewmnn of the Hon'ble Supreme Court uw) the cane of Bombay 

Dyeing and Matuifaetinny Company Lid ve BEAG 

(4) Geciean of the Hon'ble Supreme, Court in the case of lalumic 

Academy of Education va State of Mohareshtro 

[ij CIT ¥s. Sun Rngincering Works ( Lid 
iv) Madhav Rao Scindw +s Uoien of Indu 

6.16. That the case af (im Prakauh Bhla has been over riled by « larger 

bench of the Bigureme Cour: and there/oir reliance placed em the wid 
decmion ia oot suMtamueable, 
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O17 That 2s held m the cose of Comnusmoner of Customs vs Atul 

Automate: Pvt lad, wherein the Hon'ile Supreme Court clearly 
dutingenbhed Gotwein wharus prokibued and whats rentrcted and held 

thet restricted geods can be redecrpeil on payinent of fine, in the wistant 

che gold should mot be conmdered as prohibited gomds and aeder of 
abeoiute confiscation is rit eiriidinable = Further the Applicant has als 

quoted frum the deamon m the case of Nalamikanta Muduly CHOC) arid of 

Sunita Pundhey(20 18); 

6.18, That orders mint be epenking apiier pelng Geet finitings wf the 

adudheating/ Appellate suthormty and he whail discuss cach point ramed by 

the defetice ancl ehal) give ccyjen! reasoning mm case of rebuttal of mach 

piuntn burn the prreent qe, the lence Appellane Authority cominniintly 
avoided to dimcwa and equnter cach pont raed by the Applicant ane 

passed the order against the Appkoant sulhout going iio the ments of at 
the defense submimmon; 

619. That the adjudicateng/appellate wuthority under ablation to uke 

on teeerd the submymons mute by the Apphcante as also the endence 

preiiveed by him end then come! to a conclusion alker exarmmanon m 

enorety along with enitenpe on meoprd but on the unstant cage nb aniieee te 

found te the Applicants defense in the. Appellate proceedings: 

6,20, That while oxcrofeing the jedira| power, the Adjudbextong /appelinte 

Authoniy ae Houtid to foe the prncaples of natural piste” whch are 

based. on justice, equity, cummon Senee, fier play-and nale of jaw and the 

authority should act without bers and shuld be taparteal; 

621 That had tee Appeilate Authority gone through each and every defense 

eubmimon inede by the Applmeant be would have unsinrstoeed the enfirmities 

in the prosecution cee ane wuld have deeysund from pyaning Such oper 

eftuch cleatly establinhes that there wis nb applicapon of mind: 

Faye Sof a
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The Applicant: has reed om the fallowing cane awe ln) etpport of his 

Coritenthon: 

il) errant 0 Yas tentanes Conest 2p ie sone oe Hm Kk 

ay Liberty Oil Mills es. oH 
he) CL Tripathi ee State Bank of indus 
te) AF Krmpak ws Cition uf tdia 
MM Judgement af the Oresa High Court mm the case of Chinen Padhe 1 

Paka Somal 
om) Oecmon of CESTAT wo the cose of Sahorn Ind TV Network we, CCE. 

foul) ara Rete Ties Surat wa Sebeh Leweng aod tnd Lid (20107053) ELT 

fem) CESSTAT order om the ase of Veen Exteorprecs va. CCE Allahahadd 
i) K Sharp Carbon fuba ws © CEx, Kanpur 
™ UOtw Sri Kumar 

feared Weta its bad wm, Sennen Wool fh) Lea 
a Mamed Ahmed Khem (20) 1079) ELT 

(er) Mabalut Primed Sarmtosh Kumar vs Biate of UP (AIR 1976 SC 1302). 
ine] Treerencerny Rayon Lr re Bi) |AIR 1972 Sc 
Tad ww. Waolooci bere Wodiers in and unr [AIR 19TI: 

and Co Indie Led oe. WOT i976 SC IT 
gor fren Eager ms ™ at =I 

N Rite Led we Sy SSE te Nga Sup je Led ve Shyarmsundar Jhunjhurwula [ATR 

fot Bhagat Raya case [AIR LOST SC 160% 

6.22. That all the abqvesaad cases are applmable to the present cane and @ 
judicial or quasal fudioal! authority nati ite deciedn iriuet give felieeria in 

support of the deciudn and the enly qualification to te rule is where an 

adjudication is provded agus! the decison of the quast judicial authority. 

620 That the right to Know ihe tcasons for a decision which adversely 

affects Ones person of property is a basic onghr af every Inigant and gringo! 

reasons semes both to cohviner thesn sublect to the decisions that they ate 

net arbitary; 

6.24 That if'no reasons are given in the order, it would not be possible for 

the High Courtor the Supreme Court, exenamng the power of Judicial review 
whether ithe wdimininthative offi¢er has trade sity efor of law it muking the 

onder and the power ef jidinnl pera would be stultified, 

Poze 8 ot if 
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6.25. Theat the GAA @ expected to examen all the ereienoes, iecucs ani! 

material on pecerd, dnaldie thier in the contest of alleged churges bh the 

show CAUAe motes and is alas experter| 6 exaunine each of the points raised 

in the reply to the SCN and accept or reyret them wih » cogent reasoning: 

6.26 The Applicant ha» made a mato the wubtmanioce which were neither 

distussed! mor countered in) the O1A mm follows ‘thar the SCN dared 
17.07 2019 prejudged the wwue end this preyadierd the petitiarer, thu the 
APOHCHNE 18 HOt.a canner os of the Apphoant has to be peralsecl ae @ cater, 

then the nexus between hen and Nilewh bho should hare been estatilinted, 

that the statements of the Applicant were exculpatory and no presumpuons 

collld he made that he war not the wener of the gold; 

6.27, Thar Circular No 495/5/92-OusV1 dated 10.05.1993 cannot prerad 
orer the otaife ane crqulare pre daayed only to clatify the wlatutory 

provisos and it cannel uiter ar primed over siatuiery provision, In Circular 

No 495/5/92-Cur VI, Board has adewed that en respect of gold seleed for 

non drclaraten, no option to redeem the sume on eedempiem finext urcier 

Sectwm 125 of CA, 1960 should be ren except tn vero trivia) cases, 

625 Thot when o quad puthos! authonty enpoys @ decretinnary power 

while adhideeatrg w case of srilgghn}, giving ditectioria to thom and forcing, 
them in deesding = coer of emugeling m « parvculer quinner fe absohite 

confeestion of poods ie diegal aed agama, the -provinion of Sectan 151-A af 

CA, 1942; That Clrrular Se 405/8/92-CumelV dain 20.05.1009 te only. 

adcimery in nature and the wtvisory cannot be made a rule for ofdertig 

confiaenhon of geld The Appbcant Has relied on the fellawmg case iaere in 

mapport, of their cerrbeystuy: 

(i) Cansta Herbal Products (PF) Utd ve Commr of C Ex, Pondicherry 
9: tenes ELT 22°) Maxlj| 

ve Acsitiganatcd Meniotone |i Lin Pe ee | ELT 
1D) Gau/| 

Poet tO at im
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6 29. That perusal of Sectron 125 feaves np manner of dowbe ther if the 
gedds are prodiblted, then the opimm io wilh the Custmms Authonty to 

confiseate without ging any option to pay fine in bew thereof but: wten. the 
ponds are not prohibiiee then the custom authonty has no other apaun but 

to grant an option to pay 6 fine In lew of confiseanan and Sectian 12% does 

not. ciahngumh between declared and undeclared gold. The Appheont hes 

relied upon the followmg case kewe in suipport of their content: 

“ Matutla! fndustrecs (SO0TISQ) ELT 247 SC} 

6.30. That crowlars aeved by CAEC and CBI do not bind the aweeser and 

the asseese hos w right to challenge the correctness of the circular belore a 

quakd-judecm) authority cmetituted under the rebevant statute; 

O31. That the fight between the suseasees’ end the revenue department 

regerding the epplicabily and precedental! talue-of the circulars weed by 

the Boord has been pul lo an end by isuing a clarification wide Chroulir No. 

ICO IS/2015-COX% dared 21.003015 which states thet if any 

Citcular/ inetrocton. tested by the (HEC m= conwary to any judgement, of the 

Suipieme Court, the SC judgement should be Yillowed. Also that 
clanheatory citcularw cannot amend or subysthtite statatory mules, The 
Apelicomt hes relied upon the falloemyg cae lawn in support of their 

contentunn" 

Bhagwat) Devciepers ve Peerless (eeneral Pitutince & investaient Co. 
i) | Comes te Paper Produeta, Hindiistan Aeronautics Ltd, Oteren 

Checurals, Indian Chi 
iv) = Kalyan Pockagung Industry ee UO (116475) TMI TH O5C)) 
™ a Ran Mefong and Wore indueuies |) 168] 10) 

TMI S¢| 
m) Shewalke Steel indostare ve. pape png maerernahy a stein 
ia ee Companies 

hen 

6.02. That there are several judpements of the Tribunals, Miph Courts and 

Supreme Court wherein goods mmported/smmuggied into Indu in way of 
COnclment! wee aAllowrcd to be rodetied by the imporier/owner of thr 

Pepe i ofa 
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guuiq The Applscant relternted the case lew/s ewer earlier in support of hee 

euirtiten shen 

6.33, That the Apphcant clans getership of the goods under sbaotute 

confiscation and the gold waa purcheeed Oy hon for the personal wee of in 

femity members and claims redetaption ef the gold ort reasonable fire ard. 

penaly ant peerntd Une case lowe cited eatler an wuppert of hes 

eantention in addition. the Applicant eched on the folleaing cess 

(0 Obvae M Ray ee Commr of Cistome (Airport) Mamba [000 
(237) ELT 280 (Tre Mumbag) and the soheequent SLP Ged by the 

ty, Honea Ferry Altos Prt Lid we UC -pudlicesrareyt bey thet Dinvunmee: Blew 

ef Purgati and Haryiiria Miigts Coule 
fmt Nererl: Ligne Carporsvon.es UOT 209 242) ELT ANT Madd)| ; 
jn) Coper Company ve Commer af Customs, Clic (2007018) EET 

4431Th-Chenna| 

6 34. That the abore submumanne proves a complete and comprehensive 

épprecuntion of all features of the ouen end the enh ewdence on rocord 

and the allegations aguinet the Applicant is hot proved. 

615 That the Applcant def not cone any act of omen or 

coumapmon wiuch can be termed as a creme oF manifesting of ian 

atkermed mmuigiine acnytry and therefore je not hable to any penal 
acben under Seeman 110 af CA, (L662, 

636. That the Appkeant is nor a bebetual offender and i from o 

respectable farutr and @ law ulodiny crtimen/ businessman and has newer 

come under any adverse remark 

Under the encumstances the Apphoant pmiye that the gold under 

abechite confecston may be released on payment of reasonable fier. 

penalty and sppbeable and furtier proceedings may bedropped 

7 Pereaual bbdaitig on the come was scheduled for 14,09.2023 or 

210 2023. Sir Prakash Shitgrend, Advocate appeared fee the peracral 

rege 22 of 19
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hearing on 14.06.2023 on behalf of the Appheant. He reiterated the cerler 
wubmissions and further submutted the! the Applicant had brought emall 

WES No ingemous concealment and that the Applicant was no a habitual 

offender. He requested to allow medempuon af gocds an remeunabie fine and 

penalty 

8 ‘The Government has gone through the facts of the cave and observes 

that the Applicant had brought 04 cut preces of gold bare of 24 Kt purty 

weighing 194 grams, assorted gold jewellery of 21Kt prunty weighing 195 

grams und gold cist converted into bars and remiianie weighing 300.311 
grams, colloctivety weghmg 689.311 grumm and valued at Re. 19,04,379/- 
atid Kad Tuked to declare the goodu to the Custer” at the first inatknee as 

required unier Secting 77 of the Customs Act, 1962. The Applicant had not 
tueciosed that he wae carrying dutable goods, However, on beng 

inlervepted, 04 cut pieces of gold bare of 24 Ke purity weighing 194’ grums, 

weeerted gold yewellery of 21Ke purity weighing 195 grams and gold dust 

converted into bars and rernmanie weighing 300/311 prema, collectively 

weighing 689.91) were recovered from handle pipe of the atralley bag of the 
Appheant and it revealed his intentan not to decdare the eaid gold bare and 
gold jewellery end) thereby: cvide pavinent of Custonin Duty, The 

confiscation of the gold hers and gold jewellery was therefore justified and 

thus the Apphcart had renlerce thimecl? lmble for penal wction. 

0.1 The relevant soctema of the Cumtome Act mre reproduced below 
Section 2/34 

“pruhikited gooda” means any gooda the unport or export of which 
is stibiect to any protubition under thie Act or any ether low for the tine 
bem in farce bur does not inciode any such goods in reipect af which 
the conditions sybpect.to whack the goods arn permisied te be imported 
or exported hare been complied with" 

Section 125 
‘Opten to pay fine wm fey of confiacoten ~- /]) Whenever 

concn fey goad axthaned bytes Ac. the ofr edie 
moy it te cose of any goods, te enportanon. of exportation 
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profiinted under us Act or yrsler ony other lau for the trne Ha 
Jeror, and shall, im the eave af any other pooda, gue fo The over 
qoads of, where such ower ow not knuum, the person from 
pease or cuahiy svcd goods hoo fern seared, an opmon ip pry in 
eu of confiseceian auch fine oe the waned efffiner thenies fit : 

Pronded that wihere the proceedings arn deemed to be concluded 
wider the proméo to sub-sector (2) of section 28 or under clause fi) of 
sub-section (6) of that sechon m nespect of the goods which an nol 
profpitted or neiineted, the provinmons of us sector shal! nor apply 

Prowufed further thot, wethout to the prowmaons af the 
prowusn in sub-sichon (2) of eecton 115, much fine shell net exceed the 
ee ee a 
the duty chargeaite thaneor 

fh. Wisere arty firve yn toe of eae TRE gvoda iz pmpomed 
sub-section (J), the owner of such gouds or . ‘tified to.in ant 
coreanged cit ago Andy et rep tada and charges payabie 

ii respect of auch goods 
(al Where the fire wyoverd under subeection (1) oo not pod with 

@ pena of one Auridred and twenty days from the date of option gwen 
thereunder, such option shell become wad, unless an appeal eganet such 
onder te pencting:” 

92 I is undisputed thar es per the Foregn Trade Poly appheable diag 

the pernd, gold was met freehe inmportabhe and it could he imported only by 

the banks authormed by the RBt or by others wutherwed by DGFT and tw 

same extent by passengers Therefore, gold which m a resimcted stem far 

mpert but which wes Imported without futflling the condimons for mport 

beoanes a prohibwed goods in terms of Sectom 2155) and hence it Iable [ht 

fonieenten Weler Secmin Lif) ofthe Cumbome Act, 162 

10. ‘The Hontble Haj Court Of Minthas, in the crust of Cometinwener Cif 

Cuxtoma (Air); Cheonm-! Via PL Smnasamp reported mm 206 (444) ELT 

1154 (Mail), relying on the suckement of fhe Apex Court im the case of Om 

Prokesh Shate v Comnmusseener of Customs, Delhi reported m 2K (LB 

ELT. 423 (SC), has held that * ¢ there ts any prohibitien of wmport er export 
Of poods tomer fhe Act orang other law for the ore beng in force, mt woould be 

covmadered to hie profubited goads apd fb) thu wiewkt not mohithe any auch 

queda moneapect of wilich the erudition subyect’ te uhh fhe gocely cate 

ported ar exported, hale best conyolecd! wath. Thee soould mean frat yf te 

rondites? peenibed for myer or expen of pbods une nit cbmphed wath 

Pagr 14 of 19



F.No. 37:1/105/B/W2/2022-RA 

teoukd be comtdened to be profalited goods. ............. Henmor, profubction 

of importnitan or iaxportaiion could be subpect fo certain prescribed opnelitiixns to 

be fulfilled hefune or after clearance ef gouds. [f conirtions am rat fulfilled, i 

moy aroun to protyinted gucdy,” lt is thus clear that gold, may not be une of 

the enumerated giode as prohiblied goodm, still, Uf the edmdstions [or such 

Impert are not comple with, them import of gid, would squarely fall under 

the definution, “prohibited goods". 

1306 (Further, in para 47 of the ed cose the Hon'ble High Court has 

obaereed “Smilagoliag mm rillotidhn fo any goids is forbulden wel totally 

profubited. Fattune to chek the goods on the arruil at the cuatorns station ana 
poymend of dity at the rote ypneserbedd, wiouht (oll unaier the second bil of 

hecoin J72/a) of the Act, which sfutes omanen to do any act, whith oct ur 

omuon, well nemder much goods fable for confixcatwn..0. ...", Thus, 

fuwlure to dediare the goods and failure to comply wilh the prescribed 
conditions has made the impugned gold “protnbited™ and therefore liable for 

porfiecation anit the Applicant thus tmabie for penalty. 

12. A plait: remcing of the section [25 sboww that the Adjydimating 
Authority is bound to grre an option of redemption whan goods are not 

subjected io any prohibition. In cue of probitated ewods, such aa, the guid, 
the Adjuchcatming Authonty may allow redempnon. There is no bar on the 

Adjudicatmg Authenty allowing redexiption of prohibited goods. This exercise 

of discretion will depend on the tuasture of the goods and the nature of the 
protubthon, For, Instances, epuranice drug, arma, ammunition, bamardinis 

goody, contammated liere or fruna, food wdhech doen mot ment the food sulety 

standards, ete are harmful to the socety of allowed to find ther way into the 
domesnc market, On the other hand, release of cermin goods on redemption 

fine, even though the same becomes prohibeted as conditions of import have 

not been satmiied, may not, be harmful to the society at large. 

I% Hon'ble Supreme Court coer of M/e Ray Grow Impex | CIVIL APPEAL 

NOfal 2207-2228 of 2021 Arising cut of SLAC) Nek 14622-)4634 af 2020 - 
Order dated J7.06.20G1! has bed dawn the conditions and cuwcymatances 

under wiech such dmecrenon can he used The sare are reprodimed below. 
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“71. Thins, when of coenes to diecreton the exercee thenen/! hos to he 
guided by fou; has tobe occorcdmy te the nukes of reagon end patter, 
ond heer to be bgeed on the meeont coneederciwng Dee enero of 
diicritien ia dasenifetly the discernment of aha pe aght and proper, 
ond such dwcenmont 1 thir ortindl and coauthors hadgment of what 
is correct ond oprepre by differentinniig betuxer shealow onel 
nr -capiagrensn peel is Bantyabe vedio Aly 
office, wien eurcmng dace coifermed by the statute, how bo 
ensurr thot auch coerce in Airtierance of ancempichrent of the 
purpose wheter conferment of swch poterr, The requirementa of 
renionebleness rhondhhj: phpammeality, fornem: and equity ar 

inherent in any exercee of drecronon, such on enercee con never be 
erconding to the private opemnn. 

71.1. Mas hardly of ony debote trot discrenon hos to be eagrceeeel 
udirigusly and, for tiet motte, afl the focts and all the referant 
br hese deat becentn’in rer sactlh mance: Primate 
ether way have to be property uinghed and o balanced decuon 
nequired to be taikaen.* 

141. Government farther p>acrvrs that there are @ cotena of pidgemenia, 

over. e pend ef ime, of the Hon'ble Cotirtn ancl other foruma which have 

been categoneal in the view that grant of the optnn af redempnan under 

Section 125 of the Cuspime Act, 1969 can, be exorcised in the mieres of 

luntee Govertimertt plards felines dm acme of the judgements as under 

fw 

far 

In the case of Commuiewnner of Customs, Algany, Lucknow va. Rajesh 

Jhatuime! Bhat, (2022/35) € LT 346 (All|, the Lotinow Bench of 

the Hon'ble High Court of Allahabad, hes Held at Para 22° thier 

“Customs Excee & Serer Tor Appelictr Thinmal Aflahabed has not 

conmatied ang error mn upholding the order dated 27 08 201M primmed 

by the Commumstoner (Appeais| holimg that Gold a not a profiles! 
item and, thenfere, wt whould be offered for rmedempnon wi terms of 

Section 125 of the Act * 

The Hon'ble Heh Coit of Juilintare at Mudie, in the judgment on 

the cawe of Shack Masten: Bi va Poreipal Cormmiawemer of Customs, 

Chennall! (20170M4S) ELT, 201 1 Mady) upheld) the order of the 

Appellate Alithartty allowing teexport of euld on payment of 

redemption fime | 
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(i? Ter Hon'ble High Caurt of Kerala at Ernakulam in the cose of R. 

Mohandas wa. Comuissioner of Cochtts (2016/336) FLT, 499 (Ker) 

has, observer! al Para 4 that “The infertion of Seetion 125 ie thet, after 

ndjudioution, the Cuatoms Authority uo bound to rekuae the good, be 

(a) Also, in the case of ‘mon of India vs Dhenak M Ramp 
[WIGASALLT, AlO2(S.0\], the Hon'ble Apex Court wile its 

judyement dated 08.03.2010 upheld the decimon of the Hon ble Hlih 
Court of Judicature at Bomber (20000246) ELT, 127 (Bomil, and 

approved redemption of ahuokiely confiscated jnodd to the 

pilseenger. 
(vj usdigeoment dated 17.02.2022 passed by the Hon'ble High Court. 

Rajasthan (laipur Bench) in DB. Civil Writ Petiben mo. 12001 / 
2090, in the case of Manoj Kumar Sharma va. UO} and others. 

14.2, Further, The Hon'ble High Cotirt, Marta, in a jurlgemesst paooed oF 

08.06.2022 in WP No. 20249 of 2021 and WMP No. 21510 of 2021 in 
respect of Stiri. Chundrascgaram Viayasundarcam and 5 others in a matter 

ef Sri Lankans collectively wearing 14 gms of gold jewellery upheld the 
Grder no 165 - 160/202)-Cus (52) ASRA, Mumbai dated 14.07.7021 in 
Fo, 380/59-63/8/SZ/20)8-RA/ST1G, where Revisionary Authority had 
ordered for rewdeuthim of CIO, wherein the adjudicating authority hed 

ordered fir the confiscation of the gold Jewellery but had aljowed the name to 
be released for to-cxpart on parment of appropriate redemption fine and 

parnialty, 

14:3 Gevernment, observing the ritica of the above judicul 

pronouncements, arrives ot the conclusion that decimit to grant the option 

of redemption would be appropriate im the faces and corciumatatices of the 

Hieiant Cade, 
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158 In wew of the fivegeng pates, the Gorornment fintle that the 

Appheant had mot declared 04 cut poces of gold bare of 24 Ki putty 

weighing 193 grams, assorted gold jewellery of 2IKL purty weighung 195 

grams and gold dust converted into bare amd remnants weegltine 900311 

grams, collective weiehing 689.31) gramme amd valvedsar Re 19,94,370/- 

af the tome of arrival ond thite the conhgeution of Ue same was justified 

The cpiantum efsold bars and gold jewellery ander iniport we not large and 

net of commercial quantity The Appheont i well placed fmaneully tc 

purchase the small quantity of gold bars and gold jewellery and has 

priveded the source of funds and also had the mrmoes for purchase of thé 

wold. There are no allegotionn thar the Applicant ts o habineal offender and) 
wer ovolted 4n mpular offtnee earlier or there is nothing on recerd to’ prove 

‘that the Appheant was part.of an organaed envuggbng syndicate, 

16 Te Government finds that the quantum of goid bare end gold 
jewellery in quewpon, the Applicant being ot possession af the mrvnier of the 

purchase of the gold bars anc gold gewollery and being a peryon of decent 

miata wd! note habitual cfferter suagedts thet the cone oa cane of npn 

declaration of gold and guild jewellery by the Applrant The absohiie 

confiscation of the impugned 04 cur purces of gold bare of 24 Kt purity 

wrinhing i94 grams, assorted gold jewellery of ZIKt purity weighing 195 

grams and gutd dust comened into bare and remnants weighing 300 411 

etains, collbetively weiphmny 689.311 grams and valued wt Ra. 19,94,379/- 
Jeaimg to chtposeceson of the Appin of the sinie is therelber Karsh and 

rot; reasonable Under the orcumstenees, the sermusnesa of the 

nusdementiour.ta required to br keptim mod when using discretion wir 

Sect, 128 of the Custoens Act, 1902 dnd while iipoding quierituc af 

penalty. in wew of the ploresand facts, oypityon te redisem ube golid bere and 

the gold jewelltry on payment of redemption fie should have bern allowed 
Conmdenng the above facts, Goverment is inchned to modify the order ‘of 

absolute confiscation and allow the impugned gold bars and the gid 
\yowreliery to be cciemmed on payment of a mbonipuon: Gre 
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17. “Applicant has also ‘pleaded for reduction of the penaky imposed on 

lum. ‘The muirkel value of the guid bers and gold pewellery, mn the inatent 

enec w Aai9,04,379/-. From the fucts of the cane as dincussed above, 

Cevernsienit finda that the penalty of Rs. 2,00,000/- impoeed on the 

Applicant wutider Sechon 112 ja} () of the Customs Act, 12 
commenmunate to the omissions and commensions of the Apphcant. 

18, In-view of the abeey, the Goverment muxisies the Order-in-Appenl No. 

MUM -CUSTM-PAX-APTLR46/ 2091.92 dated 28 10.9021 [F, No §/49- 
£33/1020-21) passed by the Appellate Authonty and allows the Applicant to 
\rireorin the renghysind OF ees pimcen of gold bers of 24K: purty weighing 194 

gram, avscrted gold jewellery of 21Kt purty wemghing 195 prumia and gold 
dust converted inte bars and remnants wrghing 4(1).21 1 grams, collnctreety 
oringhirig 689 311 grams and valued At Re 1G,O4/a79/-, on payriticnt of a 
redemption fine of Ra. 4,00,000/- (Rupees Four Lakhs only). The penalty of 

‘Re. -2,00,000/- tmpeecd on the Applicant under Section 119 (a) ff) of the 

Customs Act, 1962 ty the OAA os sustained 

19. ‘The Revision Application Is distoieed of an thie ebove tera. . 

Niece 
| SHRWAN 

PRs tar nica a 

ORDER NO.  2¢/2024-CUS (W2Z)/ASRAYMUMBAI DATED (201.2024 
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Read, Chileueed, Aonmvall (Weel, Mumba 409 092. 
2 The Pr. Cosimtswioner of Customs, Terminal-2. Lovel-. Chhatrapati 

Shavejl tnternatzsal Arpert, kiumba: 400 099, 

Copy ta: 
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