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HEQISTERED
EPERD POST
GOVEMNKENT OF INDIA
MINISTRY OF FINANCE
[GEPARTMENT OF REVENUE)]
B Floar, World Trade Cenitre, Centte - |, Cuffe Parnde,
Mumbai=400 006
F.No. 3TL/345 1o 349/B/2019-RA & :Dutcoflfsaue | 5 0] 3T
F.No, 3T1/183/8/2023 !‘1‘11_,
ORDER KO, 77- 17 /202 (WZ1/ASRA/MUMBAI DATED!7 .01.2024 OF

THE GOVERNMENT OF IN[HA PASSED BY SHRI SHEAWAN KUMAR, PRINCIFAL
COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 12900 OF THE CUSTOMS ACT,
1962,

F.No. 371/345 to 349/B/2019-RA.
fl.  Applicant No. Lo(Al). | Shei Pojush Jaurs) Sanl, I
fiil. Applicant No. 2. (A2}, : M. Sakina Barufwala, :
Appbeant ¥o. 3. A3}, : Shn, Siddheah Mohan Patil, jwithdrawn],
(), Applicani No, 4. (A4), : §hrl. Burhan Pikbmaddin Khntamd
vl Applicant No. 5 (AS], : Mrs, Mapyam Fakhniddin Sauatnmdi -
B e LT ] APPLICANTS
F.No. 371/ 183/ /20232
™, Agphicant No. 3. [AJ]. 1 Bhr, Biddiesh Mohan Patil

Respendent : Pr. Commissioner of Custores, CEM] Airport, Mumbal.

Bubject - Revining Applicubion fled, uneler Section 12900 of the
Customs A, 1967 sgainst the Orders-in-Appeal No.
MUM-CUSTM-PAX-APP-299 . 303/2019.20 dated 25.07.2019
inatrod ey 31.07.2019 thoough I'.No. /49425, 260, 41], 452
& 4TB/2018-AF pamicd by Commuusionsr of Customs
iAppodln), Mumbe - 11
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ORDER

These revision applicstinns have been filed by (j). Shri, Piyush Jesraj Soal,
i) M Saldnb Borafoals, (i) Shri. Siddhesh Mohas Patid, [hh Shr. Burhon
Pakhruddin Khatamdi (v, Mra Madyam Paktroddin Khatondi (hereinafter
rederred 1o an the Apphcanty or phxrmnately, mmre spocifically an Applicinia po.
1, Applicants no. 3 to . Applcunt Na. 5 resp, or Al, AZ .. AS resp | sgninad the
Oidirs in-Appeal  No. MUM-CUSTM-PANAPR-J0U - 3037201920 Saed
25072010 sl 00 31072019 Buough PNo, 8/49.425, 450, 451, 452 &
478,2015-AP passed by Commissiomer of Castoms (Appedls), Mambel - 1.

). Bend bicte of the cose new that on 22.01. 2015, the Ofiiers 'of DRI, Mumbsa)
Zonul Unil had intercrpted Applcant Ko | and 2 who were tavelling together
aaid had archnst from Muscat a1 Chlintrapats Shivaj Mahara] Intemadonad
Airport (CSMI) by Omati air Fhight No. WY-201. Al and AT were inlercepied
outside Customs mrival hall of Terminal-2 of the C8) Atrport, Mumbal. The
personal soarch of Al snd A2 and detalled cannation of thain haggages, bod to
the reconery of 6 formign markesd gold bers of | kp each from baggage of A owd
435 gms al geld jewsdlery woen by him on bBis person, while 235 g af gold
joweliery was revovercd from A2 which boel been worn by ber. The gold jewellery
recovered from Al conslsied of two siher coloured kadas and oone sbver
coloured beavy chain while that recoversd brom A bonalsted” of two shver
coloured kadas,

2060, Investigation revealsd that Al and A2 were caoriers for A4 and indulged
. amugiling of gold for monetary conmdiration and that A4 was running &
travel agency with bis wife vie, AS. It was wlso allnged that A and A2 wers
barinig maaisind by AJ who was working as a cabin aew in Alr India and his role
waa to tille gold from Al xnd A2 cobeard the plane and clesring it from the
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airport and thereafter, hand it over back 1o them 1o, Al snd A2 cutside the
alrpore.

Qje). During Evestigations, Al Heel revealed that he had carried the 6 goid
bars fiom Drubal end intendsd to clear the same out of the alrport without
payment of duty and e hand over the same 1o A4 who wotlld be waiting sutwide
the airpore. A1 had alma revealed that afier landing si Mumbai be vwes to hand
pver the gold bars to A who was wirking =s & eahin crew with Air Indis. A)
tevealed that an per ther arcungimient hio wan 10 toavel from Muscet to Munibal
by Ar tndis Flight nn. AL-686 and bamd ever the gaild bars to A2 doring the
flighs on which he was 'm duty e A3 was @ member of the orew. Thercalter,
outside the airport ki Mumbal, he wonld huve collected the gold bars from AD
and hand it over to A4; that om tha! day. Al bowever, mussed the Bight and
traveliod (0 Mumbal by Omen Alr and was (hes 1ol 10 hand over the gild bars
to A3 inwide the washroom [ niles tocated: before the Custome Arrival | hall
However, A3 suspected thit He wws befng monilored by the Ciinioms and,
refused 10 sooept the pold bars from Al Ar this point Al decided to pass
interorptid

2{d). A wia located innide (he alrpon and when confronted. Al had identified
Mim, Also, on tho bhasis of detirlls grovided by AL, A% who was waitinig outeide
CEMI nirport was also ke wp for quesionmg,

1) Dunng the investigations, stat=m=nta of Al were recorded under Section
108 of the Custnms Act, 1962 wherrin he had inter-alin sdmitted that he had
mrt A4 when he was working with a jewellery manulacturer: that A4 had a
travel agency named M/s Concetd Tours keated ot Daboo Street, Mumbai:
tint e vand to meet A4 reguinry persaining o delivery of Hekets of Hik earlier
etmngloyer; that In 2014 for galng to Dubel s meet his sister he had kleo booksd
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bua ticket along with tolurist visk through A4; that in Januasy, 3015, A4 hed
saked hbm whether he wan intrrested 1 oam extrs caah of nearly Ra. 20,000/
per diy, that since hir wan in fnioed of money, he had agreed; that A4 told him
0 smuggle gild frum Dube through Mumbed sirport; that A% told him about
kngwirg A3 who was working & & Qight purser witls Alr lodin who would car
the guld fram the airport; thar A9 had shown hon & photograph of A3, that be
sgresi] ™ do The smugpliog of the gold) that = instrucipd by A4, he had
travelled to Dubeson 21013015 alongwith A2 whe was carrying the fbrelgn
currenoy ta purchase the gold at Dibal that A% had ol him the modun; that
the goki wuld be purchased in the name of A2 thet they both Le. el and
A2 would trave] frotn Dubad 16 Mykest and that thereifter, A2 would hand avwr
the goki (o him st Muscat und then they woulll take the Alr [ndia flight from
Muscat lo Mutmbal, fhet during the Dight he would hand over the gold to A3
wha would ciear i from Mumbed Airport e handover to A%; that A4 had told
him to smupgle 6 ks of gold burs albidgwith: scme wilver plated gold jeweiery,
that A% had gven him the return tickots of Alr indie un well as Cman Air; thait
while gning to Dubal they had mussed their schedaled fisght and bad taliom the
03:40 pen flight of Jot Alrways, that the bag comtaning the fomign currency
was with A2, that while at Dubm as instructed, they pave the cormency o a
pirticulir persan and collocted twn bags whith caritnined 3 kgs of gid bar
each aiong with 4 wlver coated kades and one cham akongwith fnvoices shach
were in the name of AZ; that from Dubsd te Muscst, the gold burs hnd been
earmed by AZ; that wt Muscat they had stissed e Air lndia Might to Mumhal
as they were late; that be along with A2 ook the Cmmnn Alr Flight WY0201 from
Muscat to Dubai; that when be informed A4 about them missing the flighi, he
hmil got. very angey and gave him the amilawt 1o, of A3 and was told to talk o
hum that ot the flight, the gold had been cnrmed by AZ; that upen alighting st
Mumbai Airport he had tmmedistely tned callmg AD but his moblle was
mxirched off, that he conincied A4, that at the girpors, A2 had handed over the
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two bags containing the gold bars 1o him alongwith one mvaice for 3 kes of gold
bars; that he recofved # call from A whe irstructed hin 10 wait for ki that
he followrd A3 tn the washroom; thar Al did not ke delivery of the & goid
bars that thereafter, he decided o try ha hick by attemjriing to smuggle the
gold without declurtng it to the Customs and wilked through the precn
‘channed| that A2 ton clensed the green channel; that estside thy Customs they
were intercepted by DF] Oficers; the search of the baggope ronulied in. the
recivery of & kilos of gold bars and gold (eeedlory; that by had disclosed abmit,
the filght purser and had wentified AT; that he had given the drsenption of A4

2N, Dunng the investigatians, the stntemonis of A4 were recorded unde:
Seczion 108 of the Customs Act, 1962 wherein he interalin confirmed &l tho
facts and detalls revealed by Al [harrates! above) and stated that the & gold
Lars wedglririg 6 kags hiad bemn prrchased in Dubal from M/ Matiwala & S
by hin brother-in-law v, Mr. Fakruddiia Clolvala oy stound USD 3,38,000/
that hus brother-in-lew was based in Dubsi and worksd a8 an gnginser; that
thet funde were of the (amily miembers inclushng aisterin-law viz, Tasoeem: In
hiw smaterment, A4 revraled the details of hew he had got into s ggline of gold,
the names of the persons including A3 und ether atall of Alr todis wie would
masist in seevuggling e gold from the alrport; the quantam of puymient for each
Kig of tse gold clearsd and sansgifled: e armangimiont and contribatos of the
finatice required to purnchase thr gl mod sruggle b to Inding that e had
cenifbuted Ra 20 lakhe townrds puschase of the 2 kpa of gold smugled th
the pust and that the remainmg mioey wes of AK and his misters; the gold was
pokd = Kermods Jewellers, Muniba owned By Ujjenl who was knopwn to Alj
that the gold seised at Mumbe was Sl second consgnment; that his nisce va
Fatirea Patanwal had been caught by Costoms at Mumbal Airpont for earrving
2 kg of goid bars und (st be had financed Ra. 7 lakha for this gokd; that when

Fags 3ol




PG TL/2ESR R/WLIOUID RA &
ha wies aligten an invoice dates! 12022004 pertaming tn 15 nos of gild bar of
10 tols each which hoed been recovered from bis residence during the search,
A4 had replied tiee be hod sot paid any Customs doty on the eame; that, b
had identified A1, A2, und A3, when conlfonted with them

Zi), During the, investigationn, the statemenis of A2 ware rocéded under
Bection 108 of the Custoie Act, 1962 wieremn she mterais confiomed all te
uctn und details revealod by Al anid A4 (s nirrated aboun) kod stated that a,
friennd of her cousm sister had intruduced her 1o A4; that A4 had offered o pay
Ra. 10,000/ - per trip for beitizsng pald bars from Dralbad oo bsding that the foreign
currency talen by her 1o Db belooged 10 A4 und hed been hrnded aver t0
her by Mustaln Teulque Famuswala; thet she hud carried the gold from Dube
e Blusaat; that after alighting o Muscar, Al had takion the baggs that the bill
for 2 kga of goid bars was talien by Al and the bill far the retiaining + kgs
remulned in ber bag by mistake; that the kndas wormn by her were given by AL
who had inspricted her 1 retuen ity that on being saked ubout the cesh
derlaration daled 05.12.2014 of Dubsi Customs for AED 5,53,930/- In the
name of Kharmdi Buarhan Marfpun fousd i her purse, she had repliod that
the same dud nbt belong to her and she had been told o carry the ssme during
her journey on 21.01.2015; that the payment voucher found on her had been
handed to her by Al st Dubai Alrport; thal the trvoice for 6 kg jeold wijel was
Iy ey name Ry oo atseunt of AXD 6,10 400 /- hod been hantded ever 1o ber by
the persen who bad handed over the gold bues to Al a1 Dubed: that she had
vinited Dutal on two eocasions b the pase; thin before going te Dube, A4 used
to tell her the detalls of the fight, provide ber the tckets; that the payment of
the tickets were donm by A4,

2(h), I:Hmur.ﬂuinrnlhulm. the starements of AJ were recovded under
Section 168 of the Customa Act, 1063 wherein he inter alia, stated that he haod
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Joined Ax indis in 2017; that mitislly he wan assgmed domestic route; that
after B-8 months of experience, he was allotied diily in International routes vis
Mumbsi; that on being saked  he stated that he knew A4 since October 2014
and he was introduced 1o him by Nebal Prajassti, who wes his fellow cabun
member in Ale Tudin; thai ebefler, Nebal hod asked him wheiher he ‘was
inverewied in making eara mussy by way of heiping Al India pessengors iIn
clenring gold Lars al Mumbal alrport an thetr return fromn Dubn end ather
ploces: that Nehal had said thet he oould accept the gold bars from such
passengers while he performed hin dottes 53 8 cabin comé and then carry the
same with him cuteide the Mumbe) acpors on completion of his duty and hand
ower the gold bars to its recigreiit in Mumbai oatside the uirpolt, U he gave
his conammit; that thorealier, Hﬂhﬂhumuudhhmwﬂl:mm
who waia brothor it law of A% sind wais sending passenigon dlired espockilly
to the Midille Esst and these paspengers would bring back fareign marked gold
burn on (et tetarn 1o’ Indiu) it Murtsos Al idormed him' abodt Nehal and
some qther perwans ware warking for A4 that i the month of October 2014,
Murtaes Ali had taken him (o moet A% where he had met A4 bn the presstics ol
Mehal; thart he ngreed for smagatiag the okl and tatd bim that he would secsve
Ha. 35000/ per teip: thist 1f Was not clarified Whetlisr the amount Wik pei
comaignomenl or per plecs, thac bus friend, Nehal Prajapt! had been caught by
Customs i August. 2019 thin st the tioke of inselvig with A<, Neéhal wis
Jutileas thas ke (he flrst wock of Novmmiber, 2014, he had smuggied SPM gold
bars of 1 kg each for the Gt tmil thist be &3 not reinembier the ekact date
however, A4 100 hail travelled from Dubsi in A1-984 on Dubal-Mumbai-Goa
nectoe; [that A3 haw explsined the fight details alongwith the handing ovwer ol
the gold and Nehal had gives ham R 35000/« for this jobj; that for the second
tize somrwhicre in the second week of Nnvember, 2014, be liad attempted Lo
mpugple gold for A4 in the same seetor Le Dubsal-Mumbai-Goa: that since he
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bl leamy 1t Customs were detaining passengers an suspicien of szuggiing
urred thie Sight b got doloyed, be hond got scared and had left the 3 gold bars
which he hud mken from A4 In the seit pocliet of Seat Mol 3C in the businces
class; that Beat No. 3A and 3C were not occupled at that thme; tist when the
Night had reached Goa, Custams offiores in plain clathies hnd semvhed the
entire Tight and the 3 foreign marked goidd bars of 1 kg sach, which he had
kept ks the seat pocket of sewt Noo 30, had by wrised by them: that A% has!
#ot oy, w1 Oos and Iater on toscking Mumbal, he had informed A4 thid the
oid bary hod bee selesd by Customa; ot A4 had sceused him of siealing
the gold bars and he was thiestened with dire consespuences and was told 10
catitious with the smuggling: tha), o Decanber 2014, he liad dooe smuggting
ol gold thiee times and had smijgled 5 FM paid bars of 1 Ig each, 9 FM gold
bare of | kg each and & FM gold birs of 1 kg esch, respectively; that in
December, 2014 when b had smuggied 3 PRI gold bars of 1| k. esch. Murins
‘Al was the paskenger wha had goen hon the gold bars muide the Airersfi which
‘he had kept in his bag during the diration of tavel; thie Mirtazd All got doon
=i Goa Alrport; that st the tmie of ssogghag of 9 FM gold bars of | by sach,
Murtazs All was the passerger wtio pave hun the gold bars vishde the airceaft,
which had be lept in his bag during the dursyion of travel; thal he smugsied
ot the gold bars putside the airpart and handed over 1o A%, that an the night
of 20012015 be had inforioed A4 sbout his duty om thay dayy that on
21012015 in the momning. A4 had sfsrmed fum that on fight No. A6LOSS, his
person woirld be travelling with the 6 FM gold bars of | kg each; that the
demcription of the person hed been given o hun by A4, hewever, he had oot
focind any woch person in his Mg fe Mombe-Moscel-Mumbel which
departad from Muscat a1 3,00 157, that afer alighting st Mumbal Alrport whion
he had switched o his mobile, he bad fournd messages of A4 informisg him
that his persen hed mimeed che fight and wis taveiling on enother tight (o
Mumbal and had alicsdy reached Mumbal Acrport: thar A4 telephonically
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nforeved him that his person was waiting near Customs counter fEbola - check:
?mmmmmmupﬂmmmum
e Al) whe hod paled him 1 come (@ the toder; that inside the hall, he had
decided not v recelve the gold burs due 10 heavy presence of Customa
personnel and possibility of aroumng sesgecion; that therealer, at the airport,
he had beesy interceplad by DRI officers;

251 Al AY and A4 wete arresied on 22012015 for thelr jovolvement in
souggling of 6 FM Kilo Gold Bars sloaysith other gold articles / prwellery,
totally welghing 667 ks valied 51 Bu 1,66/563,194 /.. On 20.01.0015, A1, A3
and A4 had filed retroction of their stetements before the Explanade Court,
Mumbai. The same was rebutted by DRI on 05023015

). The seised jgold birs anif the jewollery were annmyed 1y India Govertuient
Bin whitch centifind that the gold samples weee of §97.7 to 995,00 PYT (puniy].

2. During livveatigntions, statements of others naned by Al and A4 were
ulsg recurded via, (15hr. Al Azgar Komimals werkmg m the vawel agency of
A4, that on the instructions of A4 he hud carriod o packet containing pokd and
had banded over the same 1o Al onboard the Crubed -Mumbei-Gan Secter ef A
agency; that on one cozanin as per the inatnuctions of A4, be had handed over
& paciort contmaning guld bars 1w AL e board u flight to Mumbnl from Dubsai;
that ence earlicr he hud travelled tw Dubet alongwith Al and had handed over
& block coloured bag that he had travelied with AL from: Dubes to Muscst by
Oman Awr; that therealier, they had gwrelicd from Muscat 0 Mumsbm on Alr
Inetin Dight; that on the fight. A1 had handed over the goid bars ta AS; that
thereafter, A3 had handed over the gold bars 1o A9 outside (he airport; tha en
another occasion be had travellsd to Duba alongaath A4 and on this eccssbo
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o, on thelr return Oight buek to India by an Alr Jodis fight, be had
sembarkid 8t Mumbal while 4% procecded 16 oy Uit be et bater tha
A4 hiadd hattuled over gotd hars to A3 Wi had boarded the fHight st Mumbal. o
the Right;on the retum Might tha f) Shrl. Mustaf M.F. Khatumid], weorking
in the trovel agency of A% that on 21.01.2015 be had handed over o bag to A)
and dropped him a1 CEMIA; that bers he had muroduced AJ to AT: that there
wus no persan by nume Murtasa All; thit he bad identified the photographs of
Al A2 & AN

3. Affer due process of investigations and the law, the Original Adjudicating
Authrity vie, Addl Conunlssiine: of Cumoms, CIMI Arport, Mumbai vide
Order-in-Origadl No. ADC/AR/ADINS 125/3018-9 datesd 2004 2018 iasued
o sams day Le. 28002018 under F.No 8/14-5172/201516 Adin
JORE MU/ C/INT-08 /201 5/8125| had held an under.

- f). the abeilute condlscatiun of tie knpugned 06 FM gald bars of 01 kg each
oulloctvely watsed ot Fon 1,49.80,380/- and 435 guus of gold jewellery valied
wt Be, 1056730/« meoovered from AT under Becton 111 i), (1) & (mj of
Customs Act, 1962; and @], the absalute conflscation of the lmpugned 235
g of gold jewsliery collectively snlurd sl Ra. 5,587,084/« mecovered from A2
under Scczion 111 (1), (1) & (m) of Cuseaens Ast, 1962;

(1. impunsd porsonal penalty uridsr Secticin 111 [a) & [b) ol Cusioms Act, 1963
of (il. Ra 15.00,000/- an AL, (1, Rs, 15,00,000/- an A2, i) Re. 15,00,000)-
o A3 kn rfo the seised gold bary and gmld jewollery, and (M. Ra. 20,00,000 -
on A& in 1/'o the scized gold hors and guld jewellery,

(). mposed personal perally ungdes Section 1 12(a) and () of the Customs Act,
INE2 for the admitied past clearance of gold, the quantum of pesalty being {i),
R 10,000,000/ on Shr. Musteln Teufig Fanuswala, (), Bs. 10.00,000/- on
81k All Amgar Korytrwaln,
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[TV}, impopsd personal penalty of Ba 1000000/« on AS ander Bectlon 114()
of 1he Custurmna Act, 1962 for the admitted pass smuggling of foreign currency;
(V). snponed personal penalty of R, -50,00.000/- on A4 under Section 112 o)
& (b} for the aemitied past clearance of gnld and under Section 1140 of
Custoos Act, 1962 for the admitied past clearance of foreign carrency.

4. Aggnoved by the skid order. thit apphicants had Bled appeals baftes the
Appeliate Autherity (M) v, Commimsoner of Cuntoms (Appeals], Mumbai - 1
who wde Orders-in-Appenl No. MUM-CURTM:PAX-APP-299 - 303/ 2019-20
diited 25 172010 jusued an §1.07,2019 thoogh P.le. 8/45-825, 150, 451, 452
& 4TE/2018-AP modified the impugned OI0 only to the extent of reducing the
penalty lmposed on A3 from R 15 lakhs to Rx 10 lakhs and did pot find &t
necessary to interfere in the remalning par of the 0RO passed by the AA which

5 Apgrieved wiih the above order, the 4 Applleants vie, Al, A2 A4 and A5
m.ﬂﬁﬂmﬂhﬂdhﬁﬂﬂiﬁflﬁlmm later b
respiested for o change of Adeccoie and filed a separute rewdsion application).

501.  thar the entire cane was [abeicates] aguinet them by DRI and they
had submitted their replies in detail challenging the entire investigation
and also that the Show Cause Notice wan lesued om thers; that
submissions mude by them in their replion to the SCN, muy be taken an
the main grounds of this Revmne Applicution: thay thewe sutmissions
hail not been considered by the CAA wh wall as the AN,

S02,  thstthe SCN dated 16-7- 15w invalid) et i the SCH the gosds
aflcgedly impuried by them during Qe prriod 12-2-14 w0 22-12-14 (s
detaiied under pam 26,3 of BCN and ander pars 33 Efil) of SCN) hus
been beld an linble for confiacation and for peruil sction; thai this was
beyond the rinrmil poriod of bmdtation of & mopthe; that the bosic
allegatinns were that the prtitisncrs had falled 10 declare the tmpored
goods during the relevint period frees 12-2-14 19 22-12-14, thenehy
vialating the provisinis of Sectlen 77 of the Cuvioms Act, 1962; that,
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duty should have been demanded under Section 28 of the Act ibid; that
alsd no intoresl hies been demanded an theso goodal

503, that the panchan were not indepondent and bence, the Panchnama
daled 22-1-15 wan invalid: that the intaligenee was specific
passpart nos oven before the arrival of the fight and that one of the
passengrrs was & femdle, then o female parcha whould have been
inclpded; that they have reled on e fow case Jaws on the wibjec: of
indepermedmoce sl penchie

S04 that the personal snirchies cioried out on AL, A2 were Wogsl; that
option 10 be searchod m the presence of & gassited afficer wos nol gves
to them as per the statutory provislon under scction 102 of Customs
Act, 1962; that non-compliance of the mudd statutory provision u/s 103
of Custome Act, 1962 had remulted In prejudios and Dulhere of justice 1o
the petitivners; that they have retied on & few case liws on the issus of

non~compliance of provisions of the Act;

505,  that the retrected parnchnuma mnd statements of petitionens
should not ave been relied upoes that Al, A2 had retrsicted theis
statements at the earliest spportunity; that ntheér applicants too had
recracted thelr stulements ghven before the Investigating Officer; thar
the Investigating Ageney had failed to successfully rebut the retraction
and had falled ' to prove ibe cose ageinst them with independent
somobnmtive svidence: (lat hence the retracted panchesmma and theor
statements dated I3-1-15 sthould not have been telied upun sgebisst
them: that comoboration of the endenoe had pot been carried out; that
it was o settled rule of evidence that unless o retrecied conSeanlon
wan enrrobaratrd in' material particulars, @ was not prudent to pass o
mﬂmnmmwumhmlhmmmumh
dmpensed with merely ecanse the confrssion contained o weaalth of
drtml: that the court would net ect upen the retructed canfession
without foedling sssurabee from some other sonirees & to the guiit of
the wooused; that value of stalement would weaken wihen the statement
of & co-arcused was conmsdera] without curmsbonabon] thet canvicton
cannot be based solely on such cunfession, uniess It m voluntary,
pruthiul and is cosroboraied by independent and copent evidencs; that
they have reived apan an cxhanstive Ut of cuse lewn on the subject;
). Apex-Court in the matter of Mohtesbam Mohd. Tsmail [2007 (220
ELT 3 {8.C.IL
(. Apex Court in The Asmstant Collectur of Contral Baxtlse,
R ervundry v. Duncan Ao industries Ll — JT 2000 {4} 8C 530,
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|6 Apex court in Visod Salsnld Vi ULO. 2009 25 ELT 157 (S.C%
id). Honble High Court of Delhi i the mutter of DR vs. Mahendern
Kummar Singhal 2016 (3331 ELT [@250) (el
fel- Honble Gujarnt High Court in Cotumissioner of C.x, Abunedabad-
i1 vs Deora Wires N Machines Prt Ltd 2016 |333) ELT 293 (Qujl;
iff, Hon'ble High court of Déihl again in the matter of CCE. Delhi-l Vi
Vishirt 8 Co PyL Lad,, 2016 (332 KLY 793 (Del) and Ralenh Kumar
Gurg V. OCE, 2016 @31} ELT 321 |Del)
(g Apex Court in Ravindran and Peter John v. The Supenintendent of
Cusioms = 2007-TIOL-89-8C-CLIS-
(b} Honhe Bombay High Court i V. Anantheansn v. Union of bndis
- 20603 (151} E.L.T. 278 (Bom.} and
(. HenBble Colcutts Higk Court in Nico Corporation Lid v
Comminsloner of Service Tax = 2014 [(A07) ELL.T. 228 |Cul) = 2014 35
ST.R 737 (Qal).
e

5048 that the wisements of Al and A4 ufter thelr arvess, incrimineing
lhmhuhﬁ:ﬁnnnlnmnlh;:hnﬂmthnhmmd
mﬂﬂhwiﬂqhﬂﬂ rebruttal o the retractions
on 5-3-13 alier pecurding thelr invilistery further statamenin oo 30+

1-15; that tho said further statements should nit have been relied upon

in the case againsl them for the following reasons; that they haed been
arrested on 22.01.2015; that whef thetr statementa were recorded on
22.1-15 recorded u/s 108 of Cukibes Act, 1962, their pouitinn were
that of winessess thay after they were arrested on 22-1-15 (hed)
stitements wore ms  adcused 0 the cese thal' the subssquent
statemenis were given by them inonminssmg thomasehves sa secused in
thin csse under foar of cancelintion: of thels balland fe-arrcst and hence,
thedr further sttements dotad 30-1-15 u/w 108 of Customs Act, 1962
should not have been relird upon againet thom: that they have placed
relunce on the Rillowing declsons;
(a}. AT.Mikkdorn vs The Senicr Intcllipence Officer on 9 Pebryary, 2012
of Madrie High Coury;
(b Apex Court ai SELVI Vi STATE OF EARNATAKA Q010 7 S0C 263
(g} Apex Court b Sate of Gujarat v. Mohd. Atile [[198] 4 8CC 3581);
{d): Hoable Deli High Court kn Customis va Dina Aruna Gupes on 22

July, 20115
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507.  thut the confesaion of co-peoused cannol be rebed upon agabnst
oiheyr socused; that Section 30 of Evidence Act. if the satessent of a co-
sccuned iried 1o exculpate any accoved. the same was nut rclevatn as
per the provisons of the Evidence Act; they have placed rollance on
ta. Ape= Court in the case of State (NCT of Delhil v. Naviot Sandha Abas
Afaar; Garss ({2003 11 HOC 600},

Wl Apex Court m the case of Rovindren Allad Jehn v
Supermiendent of Customs [[2007) 6 SCC 410}

(=8 Apex Court in Francis Stanly Abss Suubn v I;telligence
Dffoer, Marcotle Control Buremu. Thirsvananthapursm [[2008] 13
SCC 1104

Ief). nkm Court in Mohtesharn Mohd lsmall v. Spl. Direeisr,
Exnfercement Divectorate and Ansther [[2007) B 8CC 254):

fo.  Apex Courtin Harlcharan Kunml v, State of Bihar AIR 1964 SC
1154;

if). Hemble CESTAT, New Delhi {Tribunal) in the cose of J.Sugh Va
Commissioner of Customs, New Delhd, 1906 @3] ELT. 175 and Vikram
£223) ELT.619 (Tri. Dal),

(‘B ﬁmﬁuﬂhlnnhthn-iﬂﬂl.ﬁ“ﬂ-ﬁhﬂl
O

508 thavthe valuation of gid sllegsdly smiggled tnio India had tieen
maode wrongly: they have subiniticd & talile showing that' the gald had
been overvalued by imestigating agency:

509.  that the seinsre of gold bars seil pasliery was llegal; that seimire
was not under uny reasonahle belief, which is casential o effect setrure
under Section 110 of the Customs Act, and sny esssure under mere
siispicion vk oot jastified, and the seme is roquined 1o be releaned;
Retiance Is placed oh Pumgab and Haryans High: Gourn in Orerumikd
Smijth v Union of [rdis -1848 (48] ELT, 274 [F & Hj;

5.10. that the gold Jewellery was anly from the handbag of A2 and not frem
the persuns of the passengres:

511, that the recovery of the goid bars wan not from the handbag ol Al but
fram the bag belongirg to A2;

§ 12. that po physical search of A2 had been carriod out; thot fBmale puscha
was not present during the search of A2,

$.12. thit bmproper peocedure lind been followed while drawing sample from:
pold bary; that the custody of the gold was thioen by the oflicers withom
the permismscn of U couit: thif the the drawid of sample wan invalid
mnit (legal.
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5.14 that the semple of gold bar drawn oo 23-1-15 wiss suspectiod to have
been substiiuted / tampered: that the Bullion Oices whe acknowledged
the rocetpt of sEmples afier duo weighmet had smmphy mentionsd anly
an OOLD SAMPLE, BM No 50612 ard 1000.000 Grem without
mennoning the marking and senul number which confirmed thae the
anid bor recotved by him was sithout any marking end sere! number;

5.15. thiat the panhasms drevwn m English on & somputer was balid; tat
mmwujmm:ﬁﬂmmmmunm
puﬂ_nmmuihﬁnﬂum

5,40, that in the SCN, the case had been pre-judged snd the Adjudicating
Authority had wuecumbed to the prejudped SCN; that the SCN had pre-
judged and pre-detormined the entire maue by proposing for absalute
crmfiscation of the seized gold bans and gold jewellery under sectians
TRIGS, 103G PILD mod 1116m) of Citstomm Act, 1963 and OAA had
succarmnbed 10 @@ by confinning the propoaal for ateotute confiscation of
tha gold and gold jewellery; that arither Section 111 nor sectien 125 of
the Act provided for absshite confiscation of goods which em not
MMﬂmMnmﬂnyﬂﬂhﬁﬂmm
the owner ur persen fon wham it Was seized was entitied o have the
poids relrased an payment of redemptes e st duty. that rliance
has ploced on the lalkwing decialons
fi} Potina Boltling Co. Led. & Arie. v. Usilon of 1ndis and Others
(i) 1981 i) E.L-T. 478 [Cal] [Raghunandan Jajan v. Collector of Central
Exdise, West Sengal atid Ors )
fHll 1985 |21) E.L T. &55 {Kar ) [Uneon of lndia and Ore v, LT.C. Liniied
and Anothen
" Mymore Aceinte and Chemicals Co. Ltd, v. Assistant Collector,
Central Excise, Mysore].
v 1981 [ ELT. 565 (Mad | (Madras Rubber Factory Lid. v, Assistant
Callecinr of Central Excise, Madras and Another).
(v 1989 (24) E.LT. 23 (Kat') (Alembie Glans lndustriss Limlied », Ualon
of Indis and Qtfers)
vill Caleutts Disevant Co. Lid, v. hweme Tax Oiflcer, Companies
District ), Cal
fvill), Ete. An Exhageore list of cwse lawn bave been seforred.

847, that grew members were siilyect to sereening by Custnmag that the

BON had fulscly lughlighted that crewr membern wemn mot subject 1o
Customn scivening
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5. 18, that the acarch waryani daied 22-1-15 gutharising the search of the
residence of A4 was legul: thal in the w0 called specific intcligencs aa
recorded in the pancheaama nothing about A4 was mentioned! that
therelore i wan cleat that te Tnvestignting Agency el nat haw any
micllipenoe or miormation of any lond sbout wy omnecbon o
mmmnmmmummmﬂp&m
ﬂwm“ﬂlhmﬁrﬁ-ﬂhﬂnmﬂﬂﬂﬁltﬂlh

319 w:ﬂmmﬂumm“mwmamhmmm
the vicrily and were not (ndependeni; thut both the wiinesses were
from & distance of 2 ko that when 1he witnesses are not from same
vicinlly, then 1he eely reyuirement w be nutisfied s tha) the prossnce
of such porsons at the tme and place ol selection) surtmoning should
be pustizrul;

5.20 that the interception of A% At (he srpor: wes felss; that as alleged mn
the mlepart, AT and A2 had reached Mumbni ot around 6.00 and 6.30
wm; that A1 wan wen oul of the mrport only after 14.30 brs on 22-1-
15 afier completion of the panchnama proceedings thal nu wise man
would wail outaide the airpatt for 8 hours {from 6.30 hrs to 14,30 hrs)
expectng somenne who arrived &8 the arport at 5.30 brs to come out
with the smaggiod gold amd then 1 pet auught by the (fficers; therlore
thi interception of A4 #l the mirport was false.

5.21., Swatemnant of Ad dated 23-1-15 /s |08 wias invalld: hat afficers hal
typed sume pitpers i Englinh in the Oifits computer and anked him 1o
wifps the printout;

522 that evidence aficgedly metriewed Trom the mobile phones cannot be
rebed upon; that no proper jegal procedure was followed in the seimure
and frerenule analysis of the mobile phonas; thal mproper bandling ol
mohile dieviees by the Investigabing Agrocy suggest ke out
manipulation of reidence;

523 that the CORs cannot be refled Gpon; that the SCN was allent about
there bmng any ceriificite unider Ssvian 85 of the Indian Evidencs
M,lﬂnﬂﬂhnmﬂlﬂhﬂmhmﬂmmm
af the service providens; that therelure, the CDRs relied upon in this
came were invalil

m,m:mm“mwﬂrmmﬂﬂ_mmm
be sobstuntioled based on wmere slatement and withou! cogent
carrohoramyy cvedenoe, that the entire SCH wes Jusl 3 compilstion of
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mintemenis of vanous persona reconded obvicusly under duress;

535, that A4 and others were ever imvohed in any crirena! scuvity; that
thers were many infirmities in the Ivestigatwm and S8CN which made
ﬂnmﬂ_mumﬂnlﬂﬂ]hm-nﬁm
hmmrﬂdﬂhﬂrwl: il 0o engquiry wis made with the
the spplicants; thal the CCTV footage of the derivil hall was being
candsiler by 'the probecutihn for the reasms bost known 1o the
prosocution; that it wes a Bl cae (o dinw an adverse mlerenos agninet
the prosecytion under Rection 114 g of the Evidonce Act;

5.37. that the allegation of smuggiing of 1,50,000 USD squivalent to BNE Rs
93,75,000/ - om $-12-14 by AS for baymg gold had not been proved; that
the forvign currmoes camed by AS; that the offical eoeipts were
instied by M/» AW Forex Pvt Bad, Mumban an 19-1-15, as they had 1o
recoticile the account of M /& Coneard Travels for more than 2% manths;
that 8 /3 Al Forex Prx Lid had imsued a tenipenry reocpt in the iiamn
of M/« Conterd Troveld which AS hod baen carrying with ber on 5-12-
14 a1 the thme of oravel: thint AS had exrvied the currency on 5-12-14 ns
the Ferelgn Travel guota for the 40 passengers; that the statement sl
AS Incriminativg her Masbeand was not soliantary s she was undst the
foar and threst of demis] of release of her hushand who was under

5.28. that A4 and Al had disowned the gold seired an 23-115; that
threy were in no way conecrnesd wiih the setrore of gold ut the airpor o
22-1-15 and tiey did not hare any claim over the golkd seioed on 23-1-
15; that A2 had claimed owrersheg of the gold bars and gokd jeweliery;
thit A2 hind produced documentany proaf for it; that the Investigating
whﬂ Ilhﬁdlh!huhﬂdhdhlﬂlmdﬂhlhﬂ-d
wmuggling of & kgs of gold bars and 670 gruems gold joweliery on 22-1-
18

5:29, that the QIO and OIA mre opdern on merdts knd nol speaiitg
ordara;

Frliance has been pleced on the filewing decinions
fa)i Case of CEBTAT, Now Deihil m M/w Saharm India TV Network Ve
CCE, Noxda;
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), Apex Conit in the'case of Joint Commiskioner of Inooene Tax, Sumt

va. Bubell Lessing b Industries Led | seporied o 2010 [253] ELT 705

B8,

m cmm.mnﬂmmi-\'lht!nmnm#m
. M8 Sharp Corbon Indin Ve Comminmoner of Central Excime,

H'.um:m- .

(e} Gujaral High Count -Unon of Indli vs Sri Kumrar Ageneies reportad

on 1 Decamber, 2000

(fl. Apex Cotirt of India 1 Uie cxar of M/4 Internetionnd Woolen Mills

Lid Ve M/ x Stendund Waeel [UK) Lt

. Apes Coutt in the case of Kranti Assoclates Pt Lid. Ve Msssad

Almned Khan{Cliatwni- 2011 [273) ELT 345 [SCH

(h); Apex Court i Mje Muhabir Prasad Santosh Kumar ve Stam of

U.P and others, AIR 1970 3C 1302;

i Apex Court inM/u. Woaolcombers of Indin Ltd wva. Woolinmbers

Workern Unlon end another, AIR 1973 SC 2758,

i, ate.

5.29. that submisnions of apphcants s abow were neither disgunsed nor
wrpied noe counternd in thy spligned Ordetin COriginal and Crrders-
In-Ajppeal;

5.30. that the OAA had not allowed the cross-cxamination of panches aud
Dffionrs: that the defirrse had tn give up taeir valizable right since e
wdhﬂummm thut relimnor has beety
Hlnﬂnnthnmm

MMWM?LMMHWEM
Civd Appeal RO.T72I8/2012 docxizt on 08.]1.2012 by the Supreme
Court:
bl Mehar Singh Vs Appefiole Board Foreign Ewchange, Crl A
L0 F 1975
{c). Central Gowt. represented by the Dhrecior, Enforcersent Directomle.
Farelgn Exvhange Regulstion Act, Mew Delhl Ve Fr. Alfred James
Feenandes, AIR 1967 Kerals 179: _

{di. Notwer Smgh Ve, thrector of Enforommmt, 2010 (13] SCC 355,
(v}, State of Kerals Ve K.T. Shodub Gocsry Dealer stc. [1977).2 8CC
T

t, B.C. Qirotra Ve, United Commercial Bank (UCO Bank| snd Cihers,
1998 dupp (3 8CC 212

531 thist the guilt of all e appl=snts in the casg had not been proved; tha
the wtacderd of prool in crmine] ceses wes about prool berond
reanrmalile doubt which had not been pEoved m this cane:
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5.3, tha the lower suthocitiza had refected the eane baws meliad upon by the
applcants without asslgning any reasom;

5.33. that the vrder of nbsolute confiscation was not sustammabie; the: gold
wos not a probibited liom and wes only a restricted e thay
prohibitlun was in relation to goots winch cannot be Imported by sny
mlﬂm“mhmmﬁﬂlﬁiﬂlmﬂmmm
u ease where impart/expon of goods |5 permitied subject to certain
conditinns or to @ cerln cutegory of prewins and which are ostlered 1o
ko confiscwted fu the reason that the conditian haes not been cotmplied
with) that in such & shoation, e retease of such goods confiscated
wodld pot cise any danger or detrintint to public healidy The above
view wns also supported by the decislon of Honble High Court of
Caleuita in thy cane of Commmssomer of Customs [Preventivej, West
Bengal Va. India Sales Intsmetionat reported in 2009 [241) ELT 182
fCul), that gold was now remowod from the negative lim and can be
imported in terms of antification No. 17 1/94-Cun dated 30.9.94; that
Ttﬂnnﬂthnmt_:mﬂm'duuhm“mmm_
ulrnmﬂnmnrmﬁulmmmhmlnhmﬁpﬂﬂmm
hmm“nmmmmmwmwnr
redemption line s held Ie V.P.HAMEELDL Vi CC, BOMBAY reported in
1904 (73] ELT 425(T); Judgement of KAMLESH KUMAR Ve O repoeted
i 1993 (67) ELT 1000 15,0, Lo ths chse of HARGOVID DAS K.JOSHIA
OTHERS Va CC T OTHERS mported sh AR 1987 5C 19682, In the come
of SHAIK JAMAL BASHA Vs GOl & OTHERS; Bl

534, that the allegation of smugihng of §1.50,000 USD equivalent o INR Rs
93,75.000/- an  5-12-15% by AS &= buying gold hnd not proved: that
the allegation that Shri Al Augir Komtrwaln imported gold purchased
cut of the said currency waw false; BON was full of such false allegations

anly.

535 that the penalty isposed e the dpplicarnts on the wleged past imphns
are not sostainable hat BON wes bt Bsued under Section 28 of the
Cusioms Act, 1967,

Usder the clrcumatunces, the applicans viz, Al A2, A% anmd AS have prayed
w the revisionary authority (0 set nside the bepugned order; also, they have
prayed to the revialuoary authority thal the records selsed from their bame
during the search o 22.01.2015 alangwith the moblle phone may be returmed
to them and procoedings against them may be deopped as they were in no wey
cuncerned with the smuggling; Further, A2 has prayed that the gold and gold
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jowellery under nbeolule conflacation moy be releassd to her on payment of
reasannble fine andd apphicable duty; .

f, Agarieved with the Whine sppellate order, AN hos flled & revidlon
applicanon oo the unmdrrmentioned groands,

6.01. that the QIA wias bad i law and was lHable 1o be st aslds Jor
mmnmmhmmmmm—mhﬁm
11 240) arsd Sec, 112 iy of the Cusioms Act, 1962; that See. 112 jal, (bl
of tho Castoma Act dlesrly states that penalty ss should be awarded to
iy peswom invoived w the sct of bmporation the bringing of grods or
services inin & country from abeosd for sale, thal no goods had been
recovercd from hum; 1hat there was no cogent or reliable evidencs
agnins him; that he was oever found with any enrpus-delicti jie. (Latm
for "body of the crime’). ln Weatern law, i the priociple that & crime
must be proved to have occusresd before n person cun be convicted of
commuttmg that crimejat the time when the said alkeged offence was
supposed o hove beem coinmitied by other co-gocysed i the sdd
case.; that the applicability of Sec. 113{b) requized an act of possensinn
or carrying, removing, depositing, harhoring, keeping, concealing,
tﬂ!ﬂ#pﬂlﬂiﬂmdmmmmumm
beeht ahown aigninst hen: that § was inproper to penaliee fom only an
the wiatementa of the other co-accused which were later on relracted
by thain; Uit clearly there was o recovery of the Ould bars frem him!
that in the st there was o mtenal (o connect i gven rembiely to
the smd ofienoe committed by him as allsged on 21/22 January, 2015,
thit ko the €10 it was alieged that e had committed the affence on the
curlier oocasion tob whereah there wre no detafly. prool or evidence o
srvive at this conchasion that he was mvobved in similar activities
carlicr that the allcganons as alicped sgunst hits was purely based on
mirmises and conjectures whoch was Tlegyal and bad in Jaw, that the
Q0 waa not based ap any copént matcrial by virtue of which he can be
prosecuied and penalited for offences of Section 113ja) & () of the
Customa Act 1963 that the OAA had mahly refied upon the
confrmmionul smarmpent of the co- accused and also a retracted
confewsion of himaell thal the dlectronic evidences on whbich the
Depariment had relied upan was absalutely meomplete and alao there
were no scuentific evidmeoe artachod for the same; that m the mitioe
SON, murugned 010 and OUA there was no whisper about time ot wiich
he wis found bvwvolved i Eee coins that thors was nothing in found
sgninat hin wtilch wan seom o the CHO and OIA; that there nothing to
suggest that he wis Instramiental m abieling the smugghing of the gold
bars an alleged; thid facts ththe SO, and mmpugned OO and CIA were
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figments of enggmation pl the OAA that the deparunent had Guled
miserably to shew his movernent en the CCTV camnra or m the CDR
Report: that hus presenoe at the Airport was natuml as during the said
period be had bosn working as; n crew mignber with: Air inding that the
mmwjﬂhwmdnﬁhhtﬁﬂumllmm
examinstion darried ot 'on the ssid Cyber Futersle Lah of DRE that
rotracted confesalons of the cowccused woulkd not fHsten a criminal
Uabilky an him us the ssine needs (o be exnminod in the Coant of law;
thul the department by tinrmabing such evidences in the SCN without
giving an oppurtunity o croes cxamine was nothing but an ot of demial
of patural justice; tha: the rvidence on which the OAA had relied upon
to unpose petiakty on him ws nothing bat sscondary evidence which
had mon berny wapported by any concrete malerial eveiemer in arder 10
connect him 1o the suid offence; that the AA aftor hraring the madter ar
Ball Jength Buad alio tiken oo recond the icdmitted fact thal thers wis
no recovery whistsoever from him, conedering the circymmances that
the gppeilant was working as & crow nuesiber of Alr India, snd the exact
locatan and the call reconds had not established any ground to show
he wan valved in the oot of senuggling gold bars. har cross-
examination had not been allowed witich was denial of natural pistice,
that there was pothunyg to prove 1hat he was in any way invobred in the
wex of seuggling of gold hors that the oaly, thresd on which ha han

been held as accused was on the hoely of sintemumis of ce- accumed.

mﬂmmwmmmwmhm be wias comaned
nummmphjnum“- mmhrnthhﬁun#n
suspicion; that his entire career wos on staky and till now he has ot
boen able to spply for any job Gue th Yus criminal case lodged aguinst
him; that taldng into conmderation all these facts, the AA had reduced
the penalty o Re. 10,00,000/ - from the origina] permbty of Bs, 15 Lakla
which was unjustified/ ermostus and bad tn law; that the'
imvpomed Ly te AA was too harsh and prnadising that he hus no souros
of intome an be has ot his emplyymens with Alr Indis dur to the
present case and that & present he win not genfully employed; that
he hiad lost his Bather (0 the year 2016 and hos finencial position was
peitihg worst alnce there Is no source of inoemr; that it was impowsihle
for him to pay the suld smount as penalty.

Under the circumistsnces. A) haw prayed (o the Revislnery Autherlty to
tmnueruls him from the case and o revolie the penally mposed upon him and
1o met e the unpugned GLA and any other relinf an desmed fit and, proper;

7.

A ban filod san appliconon for condomation of deliy siating tha

Inadvertently, on 29.10.2019, they had fled an appeal belore CESTAT, Mumbay.
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Thereifter, having realised their mistake, on 73.11.2021, they had moved an
spplicanon before CESTAT for withdrawal of their appeal. On 11.01.2022,
CESTAT wns ploased o ulliw the withdriwil of the appen),

0], Personal hearthg in the case wes schediled for 27.10.2021, 02.11.2001,
03.12.2021, 09.12.2021,

8,02, Bhr.. Prakash Shingranl, Advecatr, sppeared for persunal beeriog on
12.12.20¥21 alongwith §. Baba Gewiham, Advocato snd Applicant no, 5. They
subimitted a wntten submissdon and plesded that ks view of Canon India decision
passnd by the Apex Cowrt, the Show Cause Rotice doon not survive and the cass
he docaded in their Grvour,

90). Thurepftes, & Revidon Application which wax amigied F. oo,
371/ 183812032 was fled by applicant no. ) aguinet the sroe Orderin-Appeal
dnied 35.07.201%. Since. A3 hiel already filed & RA applicstion sgunst the sakd
Ordern-Appeal dated 25072019 tuwoogh Bli Prakesh K. Shmgrani,
Advocale, & clarification was setight from them Le both A3 and the Advocate.

9.2 Applicant no. 3 wiibmitted that he had pot suthortsed Skl Prakash
Shingram, Advocate tw B any revizion spplicstion on hin behall, Shn. Prakush
wivestigation sinjge ibelf and o good Gih ho hod Gled & single applicution
representing al) the appheant. She, Praksah Shingrant expressed regree for the
mistaks commitied nnd withdiew (e BA filed by him on behall of A3,

10 Since, S Prakash Shingrand, Advociate has mfcemed that the Revisdon
Application filed by him on behalf of A3 may he treated ey withdrawn,
Oovernment allrws Gie withedrawal of this RA. Also, the revisien applcation Med
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by A3, sutmeguently wnd asmgned F.No, 371 /183/B/WZ/20J2 is taken up fur o
detininn Witngwith the other rovishons appllentions filed by AL A2, A3 und AS
which hawe boon nesigned T. Now i) B7H/I4E/B/WZi2019, ()
A71 /346D WZJ2019, NN ATL 348 BIWES2019 and I,
ATH/349/BYWEZ/I019, reep. The other RA Le Filio, ITL/347/B/WL 2019 je
held un withdrawn and reference s mestianed in this erder anly for the purpess
of sdministrooee [ office recurds.

11 03 After leghstattve chumngen In Ty Cantoms Ac, 1962, perscnal bekring in rospeit
of RA' fied by AL, AZ; AN snd AT was ajgilt schioditlod for  14.00.900, 2100039,
30),10.2023, 16.11.003). Shrl Pralsah Shingrasi, Advocnie Mongwith A% sgpeared an
JLIDZAI and submittesd an addibonal wraten, submiselon. They further
wubmitted that there ure several discrepancies in panchaname They represented
Applicsnts 1,2 4 (sell) & 5. They further submitted (hat appliconts | & 5§ have
Been petalized based on retracted stutemoents of upplicant 2 & 4. They requested
to allow redemption of mid on resscmable RY and penalty on applicant 3 & 4,
Thay Teqiipsted to sét anide the penalty on applicanta 1 b 5.

Lo in their additional weitten submnmslons wheh were submitted
during the perscnal hesring, the appboants Le. Al, A2, A4 & AS have reiterated
the codtsntions rmsed by thein in thelr submissiony which are part of the
revinion application. They have ermphaniaed that the penaliy imposed on the pase
imports ware néd sustalnobile a8 no prood of smuggling in the st had been
faund againss them.

12 Persooal hesring in respect of the RA filed by A3 wes scheduled fiir
05.00.2023, 12.09.2023. Mi Jeyahree Trpatkd, Advocate sppearsd oo
05.09.202) arid renterated earler submissons. She submired that oo gold was
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him. e requestod (o sol salde the persaity sguinsl the apphount an applican
iyt huen Job and had alresdy sulfkred.

13, Since, all these revison applications pertain to the ssme Orders-in-Appes!
Le. MUM CUSTM-PAX.-APP.2909 - 303/2019-70 dated 205.07.2019 issucd on
31.07.201%9 through P.No, §/49-425, 450, 45), 453 & 478)2018-AP passed by
the Appellate Authority vix, Comminsionss of Cunhoms (Ajpmisl, Mumbni = 07,
the same are taken up tagether [or » deciulnn under n common orddr.

14, Government mnotes that the applieast s, 3 in RA no
71/ 183/B)WE/2022 han Med fir condonation of delay. an inftially, he had
spproached CESTAT and adnutted that the same happened inedvertently.
Cooemment has cxmmindd the ot =nd i1 is seen that A3 had spproachad
CESTAT on 29.10.2019 which e within the appéalable period of 3 moatha
from the Saio of receipt Le. CZUEI0IT of the 0O-1-A  Subsequenily, on
11.01.2022, CESTAT had sllowed him to withdruw his appeal. Theranfter, AN
lhnd filed rovision appliication an 01 .04 2022; Takmy into considerstion the order
Wﬁ.MATﬂmMMM.ﬂIHHIBWH
by A3 i within time.

15.01. mwmﬂuﬂﬂu%mmummm
submiissians sode by the spplicants, docurments, ete. Undisputed fats are that
Al and A2 hpdd crossed the greent channel and thereafter, they wore Itercepted
AL was found carrying 6 gold bars of 1 Kigs oach, two gold kadas and s gold chain
while A2 waa founil weasing twe kadas Al and A2 hud not declured (he golid
fexdd b thesr posseanion. During the spot insuimes, Al revealed that he was
scheduled to hand over the goid unbasrd the flight / sireraft to A3 who was an
alsline stall, However, since Al and A2 had minsed thewr flight and upon shghtng
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at CSMIA, they had instrucierd I band gver the gold w0 A3 a1 the atrpert, harmg
mmmnmmm_mmmamm#
Alw, Al hind revenied that the gold belorged 10 A4 and be was scheduled to hund
mm!ﬂmmmmummmmmmm'mm
provided by AL A3 waa intercepied at the mirport and A4 was intercepted outside
e mrport. Al hind revented that he was tovelllng alengpidith A2 sud that both
were [natructed by A%, The gquustity of gold recovered wos large and a ik of
the winie wete in primary fim. The quantity and primory forre of the gold
indicste that the same were for commercial use. Bince, Al and A wers
Intercepted after they had crossad the gresa channel without declaring the gold,
it la clear that they had o misntion W pay Cusioms duty on the gold. The
spphcants i.e. Al, A2 and A# togethor had devined an innovetive modos operand;
to sentigple gold by requisitioning the servots of @ pereco / employee ol un airhne
Lo AZ having access o Lhe alrpict dnd srdiall and who would then 1ske the
il outside the airport. During the fnvestigatems, Al and AT had admitied
c=Tying the gold and they had dune 86 for & manitary henefit and thal they sere
gt of & symdicate engnped n the smugiling of gid. As narmaicd above, thoy
had devised an innevitive ked ingenious method to imuggle the gold. The large
quantity of the gald bars wore discovered anly dus to the information received
and gisrmness absown by the Customs Officers A1 and A2 had not declared the
goid bars as required under section 77 of the Cumoms Act, 1962 The gquantity
of gold rocovered ia quite large, of commercinl quantmy und in the form of bars
of 1 kg each and & clever, imnovatme, wgeniows mothod was planned to mwid
detection and wwade payment of duty. The corifincation of the gold is theneome,
juntifed spplicanits harl rendersd thamuehvos huble for penal acton,

15,0 The Him'tle High Court Of Madran, in the case ol Commissinner Of
Costoms [Air), Cheansi-1 V/e P. Sinsgssaniy repoited in 2016 (344) ELT 1154
[Madl.), relybg on the judgroent of the Apex Coust In the case of Om Prakash
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Bhatia v. Commissloner of Custoemk, Defls reported in 2003 (155 ELT. 43
(5.C.), huns beld that * {f therw i any prohdistion of snpert or expeet of poods under
the At or ony ofher Jad fir the time being i foroe, o wolld be comatierd 1 be
prohilvived goods: aned ) thes sl et inctiecte ay such poods it reapect of uwhich
the porditfons, aulyect bo which the gooils are imported or expoited, have besn
comphied unth This would mean that (f the corditions prescribed for Impant o
export of gooils ave not donphed with, ¥ weuld be conmdernd to be profabued
gondi e Hemes, prohibitien of tmporinban or exportanon anikl be
subiject t0 certaln prescnbed cotditions 1o be fllled before or qfter clearanoe of
ppﬁn. rmwmmlqmwﬁﬂﬁlﬂpﬂn'hﬂﬂuﬂ
clear that gold, may not be voe of the enumernizd goodn, as prohilited goods,
still, if the conditions S sisch knper are not complied with, then buport of gald,
would squarcly full under the defimnon, *prohibecod goods®.

1500, Further, in para 47 of the seed case the Hon'bie High Court has
oburrved  *Smugghng in refaton 1o any peedy o furkidden and otalty profidied
Fadlure 1o check the goods on the arriual af the cuatome stabon and pogmant of
duty a1 the rate prescribed, woild gl umder the second limb of section | 12/af of
thr At whach stades omisalon to do any act, wbaoh aot or omizeion, would render
wuch good s Bable for confisenton_ ..., *. Thius failure to declire the goods
and fadlure (a comply with the prescribed conditions has made the mpugeed
goid *prohuinted” and therefore lialle for confiscation and the ‘Applicanits’ Qi
liable for peninlly.

15.04, Once goods are held 1n be prohibied, Section 175 wtill provides
discretion 40 consider relewse of goods on redemption fine. Honble Supirame
ot i ciine of M/s MWWTmﬁmmrnmuqrm:
Arsmp ot of SLAC) Now 14603-14634 of 2020 - Order duted 17.06.2021] has
lmid dosvn the vonditioha ind orrcuometances onder which such discretion can b
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T1. Thara, when & comes o discretion, the exercee therog has o be
geidod by louy haw o be according 32 the rules of reaaon ond peatice;
and has to be based on the refevant consideraivme. The exerciss of
stich discerrinent (s the oritios! and conitaoili prdgment of uhat is correct
Wﬁ““WMMqﬂnmnlﬁ
dhscration confirred by the slntide, hos (0 ensure Bhat such eserciee &
in fiortheranoe of aocomplishmin: of the purpdee wnderlying corgfbment
of such pouer, The reodiemdnie o redsonoldensol,  rationalily,
impartioling faimess and equity one berent 0 any eeerose af
discretion; such an emrciae can never by oxcording lo the pruate
pEmion.

T1.1. & is handly of any debate that diverwtion has to be exercaed
Sadicieusly end, for that matior, cll the focts end oll the relesant
surrpunding faciors ac alse the mplication of exercise of disoesion
either way Have %o be properly wriphed and a baluncsd dectsion (a

regiitred B be falean,

15.05. The: mnain e in the cane i the quanium. type of gold and mannes
In which the knpugned gnld was atiempied tn be brought into the Country. The
opticn 1o allow redemption of seized gosds in the discretionary powsr of the
sfjudicating sutherity depending on the fscts ol euch cano and after examining
the mentn. [n the present case. besxies the guantum of the gold which was large
snd the pramary nature of the gold, modus operand) adopted malkes it » fit cuse
far abmotute confiscation as a delerretit o sich offenderi. AL, A2 in colldsiig
with A4 had tsed i Insovative plats to siiggle pd bars. Had it not been for
the alertness of the ClMcern, Al AT and A4 would Have very well succesdnd i
thelr plans, Thik, conidermg the fcts an reoond and (he gravity of offence, the
adjudicniing autharity had rightly ordersd fir the sbbblute confiscstion of gokd,
Al and A2, clesrly had 1o Intention 1o declire the gold in ther passeasion to
Customs. Such acts of mm-uning the kberalised facilitation process should be
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meted out with exemplory panishment and the deterrent: mide of law for which
nuch provisions are made n lvs seeds 10 Te ikl

15.06, Al wes found in \he possession of the gold bars. Initinlly, A1 and
A2 hud not elilmed the ownership of the guid and bad usted thar the gold
beinriga t0 A4 Lator fn their submisséons, A1 arl A% heve stated thiat the gold
dees nnt belong 1o thetn. A2 in her stubmissions his requeited for the rolosse of
thir entire implugned goid The Inniratier plan 1o smiggle the gold bars had beem
hatehed by A4 and the services of Al, A2 and A3 bad been taken by kim,
Investigauons here revraled) that AL, A2 xnd Ad wetv involved in tis amuggling
Mirtie Al & A2 hisd enrrind (he gl Tsra frimn Museat st the nstructions of A4,
During the nvestigations, seme of (he decunents récovnred fram the remience
uf A4 incdlcates that e was found invelved n earfier cosrn, alen and thoas, | s
clear that be = s habitus! offender. He had sdmitied to pan finencing the pold
in the paxt. A% tod taken the services of AJ, A2 and AJ 'luring them with
mnoitary bevefite. Al anil A2 i admirted their roles Though, ey Nave
rewractod their stavementn, i is clear that they have done se on advice and the
same have been deait with in detail by the laer suthorities

IS07.  The applicanis hive calsed [sslis thns thete were certain
diserepancies in the drawal of the paehanpma, that the panchn witnesaes were
nat independent et thut A2 haid the involee, that sample of gold hars wero ot
drawn laglly, et Goveroments notes that in the OI0, the OAA has given b
findings parewss, on cach and rvery tasue rased by the appliicents. In fact, ¢ach
lasue hn been taken up poimswise in the O and the discroppncies pointed aut
loy the applicama lave been ducussed wnd dealt with, The AA w6 hind denlt with
this lesue This attempt of the spplcants W ks sheltor of thesn discrepancies
is junt 8 preterse and has besn nghtly negared by the 010 & OAA. Government
notes thit al) these inaises ramned by the appbounts seore sn afisrthought (o
sarmnehow obtatn @ favounatile arder and that these dis ot diier the matoriil fact

Puge 38 cF 34



(o e
that huge quantity of gold was recovered. The fact tomatos that & large quantity
of gold was tecovered from thie applicants. They belong to a mmdicale involved
in smugghmg of gald. Goverramen?® is not incimed m ghm credanen 16 these claime
made by the applicante

I508.  The plea tuksn by Al, A2 and A4 that they had retricted their
statements dows not come to thelr reasue. The fact temaine that o substaritial
quantity of gold had boen secovered from thars (Le. A1 and AZ). The lower
suthurities huve deak with the retractinns amd had discussed die samse in their
eeders, Under thie shid crcumstasces, Governnent fodi that ie issue of
retructine rabsed by (he applicants a8 far &3 bt relutes 10 A1 & A2 doos not Aller
the factual matrix. Government does not find any substance in this svermen.

15,08, For (he ropenns cited above, Clenprmomant finds thar the Invpugned
010 passed by the OAA in so far ay the abunlute confissntion of the guld is
concemet] in fegal and proper end copmidering the gravity of the offence Lo,
wngEnuity, plac te e & cabin el which portends 2 grave danger to the seourity
o the axrpont, the quantaty of gid and tpe of gold Le. seimare of gold burs in
primaty form, the OAA hod correetly used lis discretion iy uhsolotely
confiscnring the gold bars. The same has been nghtly upheld by the AA
Govermunent does not fnd I} necessary 1o intesiere i1 (he absalute canfiscation
of the gold andd upiolds the mpugned OIA

16.01. The Governmeny notes that except for reducing the penalty fnposed
on A3, the appellnie amthowiy bes upheld the proally impowed by the
sdindicnting authority nnder Section 112 ja) eod (U] of the Custdmas Act 1962
ot Al, A2 and A4 for the role plaved by them in the smuggling of 6.67 Kgn of
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gold salsed on 31012015 The Oowermment poden that Al and A2 were found In
poswesadtn of the gold. Thiy hud bees inutrocted by A4 o csry the farvign
Curtenity to Dutud, procure the gold and to clrar the same from CEMIA withoua!
m-ammmwmm&mmmm»w
the services of A3 who was u calen saff having sccess to the airpert end would
be loand Irast vuspicious. A4 is the mastermingd of the case and was mvoived i
passengers bo carry the guld und the foreign currency, clearance stc. A1 and AZ
had gravided the detals of the nmuggling aperation snd with the inpots provided
by them, A4 was mmedutely pcked up from outeids the CSMIA. From the
documnents recovered (during the investignbons, o ia clrar that A4 wea o habitual
offender &5 evidenee of invelvement Is post were also fund agninwt him. The
Govermunen, is in agreement with the penal sction againss AL, A2 and A4,
howver, finds that the quantum of penatty imposed oh esch of the applicants is
etoeasivn =nd W ooo; commensurate with the omissions and. comimbsions
omnmitted, thereflore, mone desnrves (o be revisnd

1602 (n the isstie of the penaliy imposed an AY, it has beent plesded
thal. penalty bas been imposed oo ham only on the basis of statements which
had been retracted. No other evidence has boen brought against him; that
merely. on hearagy of other co-acqused, penalty was imposad on him; thel ss
per the statemivnts of Al, dnd A4 and himsell, b wiis alléged thiat vi the past
tat, he had musistod Al and A% tn smugRting. Government notes (st A4 wnd
aleo AT hmeell hud divalged details. Gevernmient noles that the OAA had not
Etipossd v A3 on the specilic grounds that gald had not been mcovered from

him,

03, Government obscsves from Lhe OO placed i the Reviasion
Applications thut (1), no peoabty hus been idposid ot A3 by the OAk for his
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involverment My pamt cleammoes though this has been alleged by the
investigating agency and (Il a pohalty of Re 15,00,000/- has beers whposed on
A3 under Section 112(a) and (b of the Customm Act, 1962 by the OAA. Thix
petlty of Re. 15,00,000/+ was lster rediiced 1o Ba. 10,00,000/- by the AA in
the mmpugned OIA under revison.

16,04, Government findu that A3 was in constant teach with e applicants,
he wan on duty oo the duy of the cperatvvn, sl applicants have clearly and
spocifically nisned him and ks rol=. Ommeral retraction of & Matement given
under Sectien 108 of the Cudlamis At does nid alter apecilic fbots brought sat
in the statementa. Therefure, AJ can mot gt vy from the consequences of
his mctions. Howeenr, quartum of pesiddty 0 himh snd the aamn deserves to
be: reduced.

16.05. In view of the afaresald, Government finds that the peaulty of €
10,00,000/ - imposed on A3 by. Appellate Authority under Section 112{8) snd
[b) of e Customs Ack, 1962 is requiced {0 be revised so an to muko it
SOmEnEUrAD to omisstons and commissions attribeited 1o AJ.

16.06. On the jsvae of peraly of Ha 20,00000/- Imposed on A% in
renapbct of the selsed gold welghlay 647 kgs, Gavmmiment notos that he had
boen picked ap from cuinide the alrpart an the basis of details provided by Al
Governmen? observes that the investigating sgency based an the mvestigations
carled oull by them had madn ot a cone that A4 was the masterming of the
entire smugigling speration. He had requinltened thn services of AL and A2 1D
oy out the smugghng operations. The foreign currency roguired to porchnse
the gold abruad was arranged by A4 and played & role in sending it alrosd. A4
batl admiited to his role, Al and A2 had idmilfied bim. Ax alleged, A4 bad
eohte o e mrport o recelve the stuuegled gold, By his actions, A4 had madi
himaelf liahile 1o penul sction and Govermomen! finds thst the penalty imposed
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on him is legal and proper Howeeet, dovernment findy that the quantum of
penalty imposed on A4 s also reginred 10 be revised,

1701 Investigations carned enl have brought frth that A4 was the
mmmmmmmmhwﬂm
emugghng operation, He had requusinoned the servvces of Al ﬁ.‘# A3, AS una
others and wies lnstrumental n umquq the finance, sending the foreign
currency abeoad, purchase of gold ubroad snd wmuggling the same to Indin
withiut prrsnent of Customs duty. He hid eves used the stall of his trovel agency
ins the memugghng of goid, Pocuments recovered fom ks premises indleate that
e was mvolved in smuggling in the past He hid admitied this fact in his
sratmment alsa. Tietalls of the smuggting cperation haw baen weplained by M,
At sene ol the aldes 10 the asigaling were kin relutives of relatives of bk wile.
vi2 AS. By hizaetioon, ft in clour that A9 had mde bumelf lishin for penal sctinn.
Qoverngeent fivds that the pesialy of Rs 5000000/ -kmposed en A4 under
Secton 112(a) end (b and Section' TI4l) of the Cusipms Acgz, 19521 i
commmrniurate with his actiens of emisaing and commiseionas.

17.02 Um the imsue of penabty of Ba. 10,00 000/ - imposed onAS under Sectinn
112} aod (b of the Customa Act, 1962 for past clenrunces, Crorrermament finds
there i & specific allagation of USD 1,50,000/- equnalent to INR 9,95,000/-
suggled out by AS. A reference of Caxh Declarntion for AED 553,950/ - in the
nnine of AS recoverad from the poasesson of A2 on 22.01 2015 s gvablshle m
the O-1-0. A4 n his starement has stated that this money was cermied by his
wile, viz AS to Dubal on 05.12,.2014 . Government aboerves that Ous AED amoant
may have been celermed to as UBD and the equivident tiloen m the 8CN / 0-1-0
Opvemment Snds thet the Customs Declaration perinims to have boen Bled o2
Dubai. A4 /AS have not furnishod sny docusient that they had any endence
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that the same had bern doclured to Indian Cuntémre prior to taking it abrobd.
competent authority for taking the money abroed, Therefnre, Oovernment is not
inclined 1o reduce the quanturs of penalty on A5,

18, From the (nots dldeussed bn the fegoing parss, Gavernument modifey (he

impugnod andar paneed by Appetlats Authoriy ax urder

Ja). the absclute confiscation of the gald hurs and jewellery, mtally weighing .67
Kegx, valied at Ra. 1,66,63, 164/~ is upheld. Le. (overnment in not irckined
0 intesfiore In (he sbeolute confiscation of the satst & ardered by the OAA
and irphild by the AA,

(b} the penalty of Be. 15,00,000/« inposed ty OAA under Section 112(s) and (b
of the Custums Act, 1963 impoted oo Al snd npheld by AA, ia reduced to
Ra. 10,00,000/« (Rupoes Ten Lalchs Onh;

(e the penalty of Bs. 15,00,000/- mmpoted by OAA under Section |12{a) and
(1) of the Custous Act, 1962 mmposnd on A2 ard uphieid by AA, In reduced
tiy Fa. 10,00,000/ (Rupees Ten Lakts Omiy)|

(). the penilty of Re 10,00,000/- tmposed by AA under Section | 13(a) and (b)
of the Customs Ak, 1962 on Al s revdand to Re. 5,00,000/ - (Rupees Pive
Lakhs only);

fel| the penalty of Ra. 20,00,000/- impased by OAA under Section 1124l of the
Custoonn Act, 1902 on A4 in Tespect of the setaed gold bars weighing & kgs
and Jrwellery woighing 0,670 kas sl apheld by AA, s reduced 1o Re.
12.00.000/- [Rupees Twelve Lakhs Only),

). the pemalty of Ra. 10,00,000/- imposed by OAA under Sertion | 14h) of the
Customs Act, 1962 on AS for past sorugeling of forsign curmmcy end upheid
hy AA, is upheld.

W the penalty of Re. 50,0000/ - unponed by OAA under Section 112{s) of the
Cunteens Act, 1962 and Section 114{) of the Customs Act, 1962 for the
edmitied past clesrunce of gold and for the admitted past smiggling of
loreign currency, resp., which was uplicld by AA, s also uphekd
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19. Accordmgly, the Hve Rewsion Applisstions el FNes |y
ITLIIGIB/WE2019-RA, ). 371/ ME/D/WEZ2010-RA, fia.
AT BB/ WESID19-KA, ). 371 /3498 /WE/2019-RA, filed by AL A2 A4 &
AS and vl RA F.No 371/183/8/WE/2022-RA, are disposed of on the above
wrme BA assigned FNo (0, 37173478/ W I019-HA m aliowed 1o be
witbudropurs. -

- .H‘,H'-' -
|mmﬁm‘tﬁhﬁm

Prinoipal Comonissecner i ex-officio
Addnal Secretary to Government of Indm

ORDER Na. 27121 [/2024.CTUS (WE) /ASRA/MUMBAI DATED[7.01.2024.
To,

1. Jeara] Soai, 516, Maulanna Arad Boad, Near Oulabvodi
Flmr Foom No. 37, Mumbial = 400 004,

2. Hnmﬂnhﬂ:milhrﬁdmhﬂnﬁ
. mm Hn,lwﬁm:mhﬂhlﬂ‘

mnnud_ﬂmhﬁwn ‘Marg, Dadar (Wem|, MUMBAI -

4, ﬁmmmm1h 1404, |44 Fioor, Sirmer
wﬁuﬁEHIMSHH Nexr Burbanl College, Byculls (E),

e e e e T S T
MUMHBAI! 400 010.
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Copy To,

L. Shri Prakash K. Shingram, 13/354, Vivel, New MO Colony; Bandrs
West, Muamba & 300 051,

2. Ma Jayahree Tripaithi, Advocate. Tudm Moo 13, 19 Floot, Oriontal Bosiness
Centre, Raga Bahadur Manwon, Fort, Mumbai - 400 001

&7 Br PR AS [RA). Mumbs.

4. Fis Copy.
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