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GClVEcRI<~~~OF INDIA 
MINISTRY OF FINANACI;; 

DEPARTMENT OF REVENUE 

REG ISTEREfl 
SJ'J;;J;;J) J>OST 

Office of the Principal Commissioner RA and 
Ex-Officio Additional Secretary to the Government of India 

8th Floor, World Trade Centre, Cuffe Parade, 
Mumbai- 400 005 

F.No.195/594/2011-RA Date of Issue: 

ORDER NO. 2-':)o /2020-CX (WZ)/ ASRAjMUMBAJ DATED o 2._, <>3 · 2020 OF THE 

GOVERNMENT OF INDIA PASSED BY SMT SEEMA AROI-11\, l'll!NCII'AL 

COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE 

GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CENTRAL EXCISE 

ACT, 1944. 

Applicant : Mjs Excellence Exports, Surat. 

Respondent:- Commissioner (Appeals], Central Exclse, Mum bai-l 

Subject· : Revision Application filed, under Section 35D:E of the Central Excise 
Act, 1944 against the Order-in-Appeal No. M-1/RKS/87 /2011 dated 
11.03.2011 passed by the Commissioner(/\ppcals), Central ~xcisc, 

Mumbai-1. 
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ORDER 

This Revision Application IS filed by M/s Excellence Exports, 

6/2595,Raghuathpura,Swaminarayan-ni-Wadi, Surat - 395 003(hcrcinaftcr 

referred to as '1Applicant") against the Order-in-Appeal No. M-I/RKS/87/2011 

dated 11.03.2011 passed by the Commissioner(Appeals), Central Excise, Mumbai-I 

2. The issue in brief is that the Applicant, Merchant exporter of processed Man 

Made Fabrics(MMF) had claimed rebate claims in respect of duty pL~id on the 

goods manufactured by M/s Aishwariya Prints Dyg. & Ptg. (P) Lt.d, Surat.,(hcrcin 

after as 'Aishwariya Prints1 having registration No. i\i\CCA4770AXMOO I. The 

~ ___ good~ had been expQ:rteQ. througQ__MlJIJlJ:mi __ l?_ort under ARE-1 No ... 3B9._date.d_______._ _____ _ 

20.12.2004, and frle rebate claim for Rs. 2,75,558/-. The Assistant 

Commissioner(Rebate), Central Excise, Mumbai-1 vide Order-in-Original No. 

265/R/2005 dated 15.12.2005 sanctioned the rebate claim amounting to 

Rs.2,75,558/-. The Commissioner, Central Excise, Mumbai-1 reviewed the Order

in-Original dated 15.12.2005, and vide Order dated 07.12.2006 directed the 

Assistant Commissione(Rebate) to file appeal with the Commisioner(Appeals), 

Central Excise, Mumbai-I on the following grounds: 

(i) The Applicant vide their letter dated 15.10.2005 had submilLcd duty 

payment certificates issued by the jurisdictional Range Supdt. in 

charge. of the Processor viz Aishwariya Prints. It was however, seen 

from the records that the jurisdictional Range Supdt. had not. issue 

clear duty payrllent certificates for t.he said claimS inasmuch as he d.~id-,------

not mentioned these grey units as fake/bogus units, even though he 

had mentioned that the Cenvat credit had been availed wrongly by the 

Processor. 

(ii) In another case of Mfs Saibaba Exports, the Range Supdt having 

jurisdiction over Aishwariya Prints vide his letter F. No. /\1~-

111/ Annx.-D/2006-07 /dated 24.11.2006, addressed to Deputy 

Commissioner(Tribunal), Central Excise, Mumbai-1, had reported that 
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the Processor had wrongly availed Cenvat credit in respect of the duty 

paid on grey cloth manufactured by Mfs K.M.C. Fabrics, and Mfs 

M.S. Textiles, and since these units have been declared as fakcjbogus, 

the duty has been got reversed from Aishwariya Prints. Further, on 

going through the Alert Circulars issued by Surat I Commissionerate 

vide !'.No. IV 1 12-HPIU-111/9/04-0S.Pt.V dated 22.09.2005, it was 

noticed that the names of the grey supplier/ manufacturer, viz. M/s 

M.S. Textiles appear therein. The processor /\ishwariya Pfints, availed 

Cenvat credit on these invoices issued by the grey manufacturers and 

later on reversed the same as wrongly availed Ccnvat credit.. 

(iii) Therefore, the .16 Invoices issued by grey weavers, under which grey 

. ____ clQth..:W:as_said_to..have .been received by _the_ Processor.,-to....man u facture. 

processed fabrics in respect of the AREls, and on which the Cenvat 

credit of Rs.2,80,094/- was availed, are bogus/fake. Although the 

manufacturer, Aishwariya Prints, has attempted to regularize the 

payment of duty by remitting the amount of Cenvat. credit. amounting 

to Rs. 2,80,094/- fraudulently availed, vide TR6 challan along with 

interest at a later date on 30.05.2005 and 01.10-.2005, the fact 

remains that the grey weavers were reported to be non-existent. and no 

goods were received under the said bogus invoices received from M/s. 

K.M.C. Fabrics & Mjs. M.S. Textiles. Therefore, there cannot be any 

corresponding clearance of processed fabrics against such non

existent grey cloth from the Processor to the Applicant either on 

payment or without payment of duty. 

(iv) Even though the manufacturer has paid /reversed the amount by way 

of TR6 challan on account of wrong availmenl of Cenvat alongwith 

interest at a later date, to negate the fraudulent Cenvat. availmcnt, 

and thus attempted to establish the payment of duty, the fact remains 

that at the materia] time, 'the goods' if any, were cleared and exported 

without payment of duty. 
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(v) In tenns of Notification No.l9/2004(N.T.) dated. 06.09.2004, as 

amended the rebate shall be granted subject to condition that the 

goods shall be exported after the payment of duty. Jn this case, the 

processor availed Cenvat credit on fake/ bogus invoices and the said 

credit was utilized for payment of duty, which is ab initio null and 

void and therefore the goods exported by the Applicant were on the 

basis of bogus/ fake documents and thus ineligible for claiming 

rebate. 

(vi) Under the circumstance, the Order-Jn-.Original No. 265/R/05 dated 

15.12.2005 passed by Assistant Commissioner (Rebate), Mumbai-1, 

sanctioning rebate amounting to l~s. 2,75,558/- in respect of J\IXI.!:-1 

. . 

No.389 dated .. 20.12.2_QQ4,_.is.noLproper; correct and legal, and-henc8---------------~ 

the said order needs to be set aside. 

The Commissioner(Appeals), Central Excise, Mumbai-I vide Order-in-Appeal No. 

M-1/RKS/87 /2011 dated 11.03.2011 set aside the Order-In-Original dated 

15.12.2005 and allowed the departmental appeal with consequential relief. 

3. Aggrieved, the Applicant filed the current Revision Application on the 

grounds that they had purchased the grey fabric from two weavers namely M/s 

K.M.C. Fabrics, and M/s M.S.Textiles and had done the process of grey fabrics 

from Aishwariya Prints, manufacturer who, after issuance of Central Excise 

Invoices and debiting the duty from the aCcumulated Cenvat credit. account of 

Aishwariya Prints, then supplied the said processed fabric to the Applicant. Vide 

-----"A"Ie"r'"t'C"i=rc=u"'Iar F.No. IV/12-HPIU-111/9/04-05 !'LV dated 22.05.2006 issued by the 

Surat-1 Commissionerate, the said two weavers were declared as fakefbogus unit. 

As Aishwariya Prints had availed Cenvat credit on the invoices issued by these two 

weavers, Aishwariya Prints reversed/paid the same vide TI~.6 Challan with interest 

which is on record in the impugned Order-in-Appeal. There is no one to one co· 

relation of Cenvat credit, when it is paid from the pool of amount of Ccnvat credit 

as held by the Hon'ble Supreme Court in the case of CE Pune Vs Dai ichi Karkaria 

Ltd [1999(112) ELT 353 (SC)). Aishwariya Prints, was never declared fake/bogus. 
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Hence the rebate claimed by the Applicant on the basis of invoices issued by 

Aishwariya Prints is legal and had legally passed the Cenvat.credit to the Applicant 

for export. In this they relied on the GO! Order No. 304-307/07 dated 18.05.2007 

in the case of M/s Shyarn International, Mumbai and GO! Order No. 315/07 

dated 18.05.2007 in the case of Mfs Krishna Exports, Surat. Hence, the ratio of 

t!J.e above judgment should squarely applicable to their present case. Purlher, in 

the entire Order-in-Original and impugned Ordcr-in-1\ppeal there is no charge or 

allegation that the transactions between the Applicant and Aishwariya Prints were 

not at arm length or not in the nature of transaction in the normal course of the 

business or non-bonafide and influence by any extra commercia! consideration. 

The export documents i.e. ARE-1 No. 398,dated 20.12.2004, Shipping Ui!!s, Uills 

of Lading,_Mate....Re..c_eipt,_e.t~. _was~.duly signed and sealed .. b)Lth.e_Customs....Authodty ___ _ 

and all the documents were submitted to the Assistant Commissioner(Rebate), 

Central Excise, Mumbai-1 and there is no dispute that the subject goods had been 

genuinely exported by the Applicant and made the payment to Aishwariya Prints of 

export goods inclusive of duty. Hence the legal claim of the Applicant cannot be 

denied, when the department had accepted that the fact that export of finished 

goods had actually taken place. The Applicant prayed that the Order-in-appeal be 

set aside and the Order-in-Original be restored in the interest of justice. 

4. A persollal hearing in the case was held on 27.11.2019 which was attended 

by Shri Mukund Chouhan, Advocate on behalf of the Applicant. The Applicant 

reiterated the grounds made in their revision application and submitted that the 
. -

Commissioner(Appeals) order was exparte on departmental appeal. The payment. 

had been done through TR 6 Challan and Cenvat credit and the claim was 

sanctioned in 2005. 

5. Government has carefully gone through the relevant case records available 

m case files, oral & written submissions and perused the impugned Order-in

Original and Order-in-Appeal. 

6. On perusal it is observed that the Applicant, Merchant Exporter had 

purchased the grey fabrics from two weavers namely M/s K.M.C. Fabrics, and Mjs 
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M.S. Textiles and had done the processing of grey fabrics from Aishwariya Prints. 

After issuance of Central Excise Invoices and debiting the duty from their 

accumulated Cenvat credit account, J\ishwariya Prints then supplied the 

processed fabric to the Applicant. The Applicant. then exported the said goods and 

filed rebate claim of Rs. 2,75,558/- and the Assistant Commissioner(Rebate), 

Central Excise, Mumbai-1 vide Order-in-Original No. 265/R/2005 dated 

15.12.2005 sanctioned the rebate claim amounting to Hs. 2,75,558/- (however 

due to typographical error in the Order the amount was shown as J~s. 3,98,460/-). 

Aggrieved, the Department then file appeal with the Commissioner(Appeals) on the 

grounds that vide Alert Circular F.No. IV/12-Hl'IU-Ili/9/04-05 l'LV dated 

22.05.2006 issued by the Surat-1 Commissionerate, the said two weavers were 

• 

~----~--c_!~~~?!~~-a~ f~ejbogus unit and Aishwariya...P.rints .. had-availed Cenvat credit··on----

the invoices issued by these two weavers. The Commissioner(Appeals) set aside the 

Order-in-Original and allowed the departmental appeal. 

7. Government notes that in wake of recent frauds committed by the 

manufacturer/ exporters, the jurisdictional l£xcisc Authorities had carried out 

verification of duty payment particulars. The contention of the Commissioner 

{Appeals) for rejecting the appeals was that 

10. . ..... Further, the duty debited from a Cenuat account, in which Cenuat credit 

has been accumulated on the basis of Jake/ bogus documents/ invoices, cannot be 

termed as payment of duty and hence I hold that the subsequent export of goods by 

the respondent-assessee is without payment of duly and as such lhe exporled goods 

______ ....ccaanarwLbe-considered as duty paid. -Gonsequently, qaestimrrrj---sw1c1ioning rebate 

claims on such non-duty paid goods does not arise, at all." 

8. Government observes that the name of the name of the grey fabric weavers 

namely M/s K.M.C. Fabrics, and Mfs M.S. Textiles was figuring in the Alert notices 

issued by the Surat-1 Commissionerate and /\ishwariya Prints had Laken Ccnvat 

credit on the invoices issued by the two weavers. The jurisdictional J~ange 

Superintendent of Aishwariya Prints vide letter F.No. AR-III/ Annex.-D/2006-07 

dated 24.11.2006 addressed to the Deputy Commissioner(Tribuna!), Central 
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Excise, Mum bai-l had reported that the said processor had wrongly availed Cenvat 

credit in respect of the duty paid on grey cloth manufactured by Mjs K.M.C. 

Fabrics and M/s M.S.Textiles, and since these units have been declared as 

fake/bogus unit, the duty has been got reversed from Aishwariya Prints. Thus 

when the documents are found to be of bogus/fake nature, the Cenvat credit 

availed by the processor against such invoices become valid. Government finds 

that the wrongly availed Cenvat credit in rjo M/s K.M.C. Fabrics, and M/s 

M.S.Textiles was reversed through CenvaL credit account and TH 6 Challan along 

with interest by Aishwariya Prints correspondingly the duty w<:~s paid through 

Cenvat credit in respect of the exported g~ods cleared by Aishwariya Prints to the 

Applicant .. 

9. 
~----c:7---:cc.-~----- - -

The--'--Government notes that Aishwariya . Prints, was never declared 

fake/bogus unit and there is nothing on record to show that there was any further 

investigation/issuance of show cause notices and Orders-in-Origlnal in this case 

against Aishwariya Prints or the Applicant by the Central Excise Commissioncratc 

by the Central Excise Surat-I Commissionerate. In the present case, the impugned 

Order-in-Appeal has merely proceeded on presumption that, the Applicant may be 

a party to the fraudulent availment of credit, without any evidence t.o that effect., 

nor do records indicate anything to the effect that any show cause notice was 

issued to the Applicant alleging bogus purchase or wrong availment. of credit.. 

Hence denial of rebate based on presumptions and assumptions is not legally 

sustainable. Government therefore, is of considered opinion that the against the 

Order-in-Appeal. No,~()-H-dated 1!.03.20 II·· passed by the 

Commissioner(Appeals), Central Excise, Mumbai-1 lacks appreciation of evidence 

and hence is unjustifiable. 

10. Government observes that the benefit of rebate claim cannot be denied on 

the basis of conjecture. GO! vide its Order No. 50 I /2009-CX, dated 29-12-2009, in 

F. No. 195/88/2007-RA-CX, in the case 'Of M/s Vikram International observed 

that 
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".·····there is no doubt that the goods have not been exported out of India in 
terms of Rule 18 of Central Excise Rules, 2002 read with procedure prescribed 
under Notifirntion No. 40/2001 -C. E. (N. T.), dated 26 6 0 I and under 
certification of Customs authorities at the port of export. There is no 
observation to the contrary either in the order of rebate sanctioning authority 
or order of Commissioner {Appeals). It is also observed that goods were 
supplied to the applicant under cover of duty paying Central l!.'xcise 
documents and in the invoices issued the duty amount paid by manufacturer 
has been mentioned and -for the goods supplied the applicant has made 
payment of total amount inclusive of Central Excise Duly. This position is not 
disputed. The only statutory requirement of duty pa'id character by way of 
certification by Supdt. Central Excise in triplicate copy of llNE. 1 in terms of 
Notification No. 40/2001-C.E. (N.T.), dated 26-6-01 read with paras 8.3 and 
8.4 of Central Excise Manual is also not in dispute. In the order in original and 
order-in-appeal, there is no charge or allegation that the transaction between 

- --~---exporter; cipplicant .and the inCiiiUfacturi?i'lSuf;plier-was not ·at arms length-OF 
not in the nature of a transaction in the normal course of business or non-bona 
fide and influenced by any extra commercial consideration. In faCt there is 
nothing on record to establish, much less point out even prima facie any role 
direct or indirect, connirJance or intention of the applicant in the act of 
procurement of inputs by supplier manufacturer on basis of bogus 
invoices .............. . 

The applicant/ i?.xporter who has bonafidely purchased and C"-Xported the 
goods after payment of entire amount inclusive of duty per se cannot be also 
penalized by way of denying his claim for rebate if othenuiSe it is in order, 
especially when no evidence has been laid to show any mutuality of interest 
financial contrOl or any flow-back of funds between the applicant exporter and 
the manufactu.rer supplier of goods ................. ". 

A similar view-'lrcrs·--also been taken by GOI_i_n its Order No. 35-1/2010-CX, dated 

26.02.2010 in F. No. 195/ 130/2007-RJ\-CX in respect. of M/s Shcetal !Exports. 

11. In view of discussions and findings elaborated above, Government is of the 

considered opinion that a detailed verification into the allegations of alert Circulars 

is required to be carried out. This verification is also necessary to establish the 

genuineness of the Cenvat credit availed and subsequently utilized by the 

Applicant for payment of duty towards the above exports. Further, since the 
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Order-in-Appeal was exparte, the Applicant is also directed to subrhit relevant 

records/documents to the Commissioner(Appeals) for verification. 

12. In view of the above, Government set asides the impugned Ordcr-in-1\ppcal 

No. M-IJRKS/87 /2011 dated 11.03.2011 and remands back the case to the 

Commissioner (Appeals), Central Excise, Mum bai-l to decide the same afresh, after 

due verification of documents and pass the order expeditiously. 

13. The Revision Application is disposed off in terms of above. 

14. So, ordered 

(SF:F: 
Principal Commissioner & ~x-Officio 

Additional Secretary t.o Government of India. 

ORDER No.:L';)o /2020-CX (WZ)/IISRI\/Mumbai D/\TED a>-· o·?,-2020. 

To, 
MJ s Excellence Exports, 
6/2595,Raghuathpura, 
Swaminarayan-ni-Wadi, 
Surat- 395 003 

Copy to: 
1. Commissioner(Appeals), Central Excise, Mumbai-1. 
2. The Commissioner ofGST & Central F..xcise,l3 & I 5th Floor, Air India Rldg, 

Nariman Point, Mumbai 400 021. 
3. )'1'. P.S. to AS (RAj;-Ml:rmli~at-1 ----~ 

_..4( Guard ·file 
5. Spare Copy. 
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