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ORDER Hﬂ,alllﬂﬂhﬂus (SZ)/ASRA/MUMBAI DATEDAI"I#EQIE OF THE
GOVERNMENT OF INDIA PASSED BY SHRI SEEMA ARORA, PRINCIPAL
COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 129DD OF THE CUSTOMS ACT,
1962.

Applicant : Shri Bala Subramanium

Respondent: Commissioner of Customs, Chennai.
Subject : Revision Application filed, under Section 129DD of the
Customs Act, 1962 against the Order-in-Appeal C.CUS No.

70/2014 dated 24.01.2014 passed by the Commissioner of
Customs (Appeals), Chennai,
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ORDER

This revision application has been filed by Bala Subramanium (herein referred
to as Applicant) against the order C.CUS No. 70/2014 dated 24.01.2014 passed
by the Commissioner of Customs (Appeals), Chennai.

2.  Briefly stated facts of the case are that the Officers of Customs intercepted
Shri Bala Subramanium at the Anna International Airport, Chennai on
15.07.2013 at the green channel. He was found carrying three gold chains totally
weighing 112 grams valued at Rs. 2,71,718/- [ Rupees Two lacs Seventy One
thousand Seven hundred and Eigtheen ).

3.  After due process of the law vide Order-In-Original No. 823/ Batch C dated
15.07.2013 the Original Adjudicating Authority ordered absolute confiscation of
the gold under Section 111 [d} () and (m) of the Customs Act, 1962 and imposed
penalty of Rs. 27,000/ - (Rupees Twenty Seven thousand) under Section 112 (a) of
the Customs Act,1962.

4. Agmieved by this order the Applicant filed an appeal with the
Commissioner of Customs [Appeals), The Commissioner (Appeals! wvide his
order C. CUS No. 70/2014 dated 24.01.2014 rejected the appeal of the
Applicant.

5. Aggricved with the above order the Applicant has filed this revision
application interalia on the grounds that;

5.1 The Order of the Commissioner (Appeals) is against law, weight of
evidence and probabilities of the case; The Authorities have wrongly come
to the conclusion that he has stayed abroad for 156 days, infact the
Applicant has stayed abroad for 321 days, and his short visit to India did
not exceed 30 days making him an eligible passenger; An eligible passenger
is entitled to import 1kg gold; The gold chains were worn by the Applicant
on arrival and there was no mis-declaration; Gold ornaments are not
bited for import and therefore absclute confiscation is not in
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accordance with the law; Edngmdim'bkwﬂﬂdﬁ'ﬂm 3”2&93
and the option for redemption in lieu of confiscation under section 125 of
the Customs Act, 1962 is mandatory; In any event the Revision authority
may also permit Re-export;

5.2 The Revision Applicant cited case laws in support of their contention
and prayed that the impugned Order deserves to be set aside with
consequential relief,

6. In view of the above, personal hearings in the case were scheduled on
05.06.2018, 29.08.2019 and 01.10.2019. Nobody attended the hearing on behalfl
of the Applicant or the Department. The case is therefore being decided exparte
on merits.

FINDINGS AND ORDER

7.  As the gold was not declared by the Applicant as mandated under section
77 of the Customs, Act, 1962, the confiscation of the gold is justified. In the
current liberalized scenario, gold is no longer prohibited, it is a restricted item and
therefore absolute confiscation of the gold cannot be justified. Government also
observes that there are no allegations that the gold was ingeniously concealed,
and the Applicant claims he was wearing the gold on arrival at the Airport. The
Order in original also avers that the Applicant has no recorded previous offences.
Though the Respondent may have carmied the same on behalf of someone else,
considering other facts it would be an exaggeration to term the applicant as a
carrier as the quantity of the gold under import is small. Further, the Applicant
avers that he is an “Eligible passenger” in terms of Notin 31/2003, having stayed
abroad for 321 days and is eligible to import gold on concessional rate of duty.
The Tribunal, Mumbai in the case of V. P. Hameed Vs Collector of Customs,
Bombay reported in 1994 (73) ELT 425 Tri.Bom has upheld the confiscation of
the undeclared gold and allowed its release on redemption fine in view of
liberalized policy. The Apex court in the case of Hargovind Das K. Joshi v/s
Collector of Customs reported in 1992 (61) E.L.T. 172 {5.C.}, has pronounced
that a quasi judicial authority must exercise discretionary powers in judicial
and not arbitrary manner and remanded the case back for consideration under
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Appellate order is liable to be set aside.

9, In view of the above facts, Government sets aside the Appellate order and
allows the gold for re-export on payment of Redemption fine of Rs. 50,000/- (
Rupees Fifty thousand). There are no grounds for reduction of penalty under
section 112 of the Customs Act, 1962, Penalty imposed is commensurate 1o the
offence committed.

10. Revision application is allowed on above terms.

1l. So, ordered.
'l
( SE RA )
Principal Commissioner & ex-officio
Additional Secretary to Government of India
ORDER No.81 /2020-CUS (SZ) /ASRA/MumeAT. DATED2104.2020

1.  Shri Bala Subramanian, S/o Givindraj, No. 21/44, North Street, Pud
Pattukkottai, Thanjavur.

2. The Commissioner of Customs, Chennai -| Commissionerate, New
Custom House, Meenambakam, Chennai-600 027.

3. M/s Aum Associates, Suite No. 25, First Floor, RR Complex, Na. 1,
Murthy Lane, Rattan Bazaar, Chennai - 600 003.

ATTESTED

B. LOKANATHA REDDY
Deputy Commissioner (R A )
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