P 163/ ITO/19-RA

REGISTERED
SPEED POST

<o,

-y e

GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE

Uffice o! the Principul Commissioner RA and
Ex-Officio Additional Sepretary to the Government of India
Bth Floor, World Trade Centre, Cuffe Parade,
Mumbai- 400 005

® F.Np. 195/179/W2/2019-RA /lq{"!. | Date of issue: (O &' D} 2023

ORDER NO.  2.}/2023-CX (WZ)/ASRA/ MUMBAI DATED B0 -£" 2023
OF THE GOVERNMENT OF INUIA PASSED BY SHRI SHRAWAN KUMAR,
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO
THE GOVERNMENT (F INDIA, UNDER SECTION 35EE OF THE CENTRAL
EXCISE AUT, 1944,

Applicant ¢ M/s. Nitin Scooter Works
Responderit ©  Pr. Commissioner, CGST, Pure-|

Subject . Revision Application  filed, under Section 35EE of the
Central Excise Act, 1944 against the Order-in-Appeal No,
PUN-EXCUS-001-APP-616/ 18.19 dated 24.01.2019 passed
by the Commissioner of Central Tax (Apperls-1j, Pune.
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ORDER

This Revison Agplicavian i Gled by e M/s, Nitin Scooter Works,
352.353. Shaniwar Peih, Pupe = 411 030 [bereinafter referved 1o bs “the
Applicant”] against the Order-ii-Appesl (OlA] No PUN-EXCUS-001-APP-
616/158-19 dated 24.01.2019 pussed by the Commissiorier of Central Tax
IAppenls-i). Pune

2. Brief facts of the case are that the applicant, a merchant exporter, had
filed a rehote claim for Rs. 10,98,803/- in rl'.':stpm of the duty phaid goods
which were claimed o have been exported by them. The adjudicating
authority, wide Order-inOnginal OO) No. P/ D-1/R-H/Reb-116/18-19
dated 29.08,2018, réjected the clibm on the grounds that it had been fied
~with the wrotig jurisdiction ih terms of the Notification No. 19/2004 CE [NT)
dated 6.9.2004. Aggrieved, the applicant filed an appeal, However, the
Commissioner [Appenlsi upheld the OO and rejected the appeal vide the
impugned OlA.

3, Mence, the spplican: hus Aled the impugned Revision Application.
muinily on the grounds that:

a) The Commissioner grossly erred in holding that the Applicants
have not countered the point of Junsdiction” or stated that the
premises is registered and falhng under the Jurisdiction of the
concerned Deputy / Assistant Commissioner of the Division.

bj The Commissioner ought to have appreciated the Applicants, at
frst place, filed thewr claim of rebate to the concerned Divisional
Deputy / Assistant Comanssianer in the narmal course, withput
bemg aware of the restructanng of the Department. Consequently,
the suid Divisional Deputy / Assistant Commissioner, returned the
mstant claim of rebare to the Applicams, since he was not having
Jurisdiction after the restocturing Hence, being not sure [ awars
of their appropriatc Jurisdictional Division Office, alter the said
restructaring, the Appheants with the ytmost precaution, had filed
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their claim of rebute 1o the Principal Commissioner. The Principal
Commissioner  thereafier, ascertaining the  appropriate
Jurisdicton, had transferred the Applicant's claim of rebate to the
concerned Deputy / Assistunt Commissioner of the Division, for
processing the smd clatm. The Dy, Commissioner ought to have
followed the directions of the Principal Commussioner and should
have had processed tue scwaie claim atcordingiy.

The Dy. Commissioner erred in issuing Show Cause Notice to the
applicant, If he was of the opinion that he doesn't have jurisdiction
o process the said clmm. the Dy. Commissioner cught to have
returned the olaim to the Principal Commissioner an the grounds
of having no junsdiction for processing the rebate claim.

The Commsswoner, alterniac.ely, ought 1o have transferred the
rebate claim of the Applicant to the proper officer having
Jurisdiction 1o adjudicate the said rebate claim instead of rejecting
the same for luck of Jurisdiction or the Commissioner ought to
have directed fadwvised the Applicant 0 submit the rebate claim to
the Commissioner having Jurisdiction to adjudicate the said
rebate claim. (IDS Denmed Pvt. Lid. V. CCE (2015 (325) ELT 639
(Mad.)]) (VIT Consultancy Pvi. Lud, V. CST (2018 (9) GSTL 286 (Tri.
Chenna))

The Commissioner ought o have appreciated that in the instan
cuse, goods were dispaiched for export from the Applicant's
‘warehouse”, which is his registered premises in terms of the
provisions of Rule 9 of the Soatral Excise Rules, 2002, admirtediy

falling under the .l on of the Deputy / Assistant
L::Hﬁ#ﬁikﬁﬁﬁ;}mﬂiun - Il (Pimprij, Pune ! GST
Commissionerate, Pune, alter re-structuring under GST Regime.

i The Commissioner ought to have further appreciated that
according to the definition under Rule 2(l) of the Central Excige
Rules, 2002, “warchouse” means any pliace or premises registered
under Rule @ and therefore it is absolutely wrong to allege thar the
Applicant have oo wiiliva the conditon laid down under Para
3{b) of the Notifieation No. 19/2004-CE [NT) dated 06.09.2004 of
lodeing the claim of the rebaje of duty paid on all excisable goods
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ot Assistantt Comaissioner of Cenirnl Excise or the Depury
Commissioner of Centinl Excise having jurisdiction over the
factory of manufaciurer or warehouse or as the case may be, the

Mantme Commissionern

Cm the above wrovads, the apphcant praved to set aside the OJA and

allow their sppral

3.2

In their further written submission, the applicant inter alia

submitted tht:

1l

bj

L4

4

Ir 35 submutted thit in the wosin! case, gopds were directly dispatched
fur expory bom the warehouse of the Applicant situated in Pune,
which is their repistered premises as defined in Rule 2(h] of the
Central Exvise Rules. 2002 8nd which {s under Jurisdiction of the
Deputy Commissioner, Centrel Tax, Fimpri Division-1i, Pune.

All the goods )y question were directly exporied from the registered
premises under supervision of jurisdictional Central Excise officers
and goods were senled by such afficers {pr export in the registered
premses of the applicant.

The Commissioner (Appeull] has falled 1o consider that the Deputy
Commissworier  lwviy  Jurnsdicdon  over (ke warehovse of the
Applicant is & Proper autherity having jurisdiction tg entertain snd
decide the rebate claim.

A Personal hearing was heid in this case on 28.03,2023. Shri

Mukatand Joshi, Advovasie asppeared online and reiterated  earlier
sybmissions. He further submitied that they have & Central Excise
registered warehouse in Pune and goods were exported under supervision of
Central Excise officers. He further submitted that refecting the claim on the
ground of jurisdigtiun I8 wrong He alsw submitted that there being no

dispute o8 export ol duty paid guolls, thieir elim de glowed.
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5.  Government has carefully gone through the relevant case records
available in case files, written and oral submissions and perused the
impugned Order-in-Cnginal and Order-in-Appeal.

o, Government observes that the main issue involved in the instant case
is whether the rebate claim can be rejected on the procedural grounds or the

same 1§ sustamable?

(/) Covernment obiserves the applicant had a Central Excise registration
as @ dealer of excisable goods As o dealer, the applicant received duty paid

goods from the factories of M/s  Bajaj Auto Lid, situsted at Pune and
Aurangabad, They had' filed a rebate claim for Rs.10,98,803/- in respect of

export of duty paid goods - ‘Automobile Spares/Accessories for two and
throe wheelers', exported under ARE-1 No. 05/17-18 dated 23.06.2017. The
original suthority rejected the rebite claim mainly on the ground that the
same had been fled in wrong jurisdiction in terms of Notification No.
16/2004 CE (NT| dated 6.9.2004. The Appellate authority rejected the
appeal uhumng that the applicant had not countersd the poitit that they do
not have & warchduse premises registered in the jurisdiction of origina)

authority.

B. Government observes from the documents submitted by the applican
that Form RC = Central Excise Registration Certificate under Rule 9 of the
Certtral Excike Rules, 2002 bearing No. AASPBBO3ICEDOO] was issued to
them on 16.07.2013 by Assislant Commissioner, Central Excise, Pune-1V
Division  for their godown premises -situnted at Jambhe, Mulshi, Pune.
Government also observes that in-the GST era the demarcation of
Jurisdiction of GST offices was done on PIN code basis, On the basis of PIN
code of Jambhe viz. 411033, thHe registered warehouse of applicant falls
under the junsdichon of Division-l, Pune-i Commissionerate, viz. the
ariginal suthority in the instant case. Therefore, Government does not agree
with the decision of the lower ati*>~~utsg that the registered warehouse of
the applicant from where the impugned goods were exported under
aforementioned ARE- 1 does not (il in the jurisdiction of original authority.
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o, Government pbserves that original authority has cbserved at para 10

of impugned 01O thas:
{t 1s afeo obiserved fhot the exporter did nol hawve any warehouse
upproped wnder Bule 20 o the Ceniral Excise Rude, 2002 within the
Junsdictam af 1has offfce. Therefore. n terms of the ponditions mentiored
in the notification no. 19/ 2004 ibid, this office did not kave jursdiction
to sanction the claimarits rebate claim,

Rule 20 of CER reads as under-

Rule 20 Wanihgivgme proguisions -

(1) The Centrul Government may by notification, extend the faciiity of
removal of any excisable goods from the factory of prodiction to 4
warehouse; or fram one warehouse to another warehouse withoul
bayment of duty,

(21 The factlity under subinde (1) shall be available subject to stich
conditinns, inciadme penally and  interest, lymitations, including
fimitation unth respect t the period for which the goods may remain in
the warehouse, and saféguards and provedure, inchiding in the matters
goods, as muay be specified by the Board.

(3] The responsibiliiy for payment of duty on the goods that are
remoied from the factory of production to a warehouse or from one
Harrehutise 1o gnotier warehsise shiall be upon the ronsignee.

[4) If the goods dispatched for wareliousing or re.warehousing are not
received in the warehowse, the responsibility for payment of duty shall
he upon the consignaor.

It in apparent that the Bule provides facilite of removul of excisable goods
withotit payment of duty lrom the [actory to a warehouse, however, in the
instent case the duty paid charnoter of the impugned goods has not been
challenged by the lowor suthorities hence Government finds this contention
as baseless,

10, In view of the above discussion and findings, the Government sets
aside the Order-in-Appeal No. PUN-EXCUS.001-APP.616/18-19 dated
24.01.2019 passed by the Commissioner of Central Tax (Appeals-l), Pune
antl allows 'the instant Revision Application by remanding the matter 10
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origing] authority for processing the impugned rebate claim. The applicant
should be provided reasonable opportunity before deciding the matter.

}
IsH ISEU-AEE ih MAR]

Frincipal Commissioner & Ex-Officio
Addmuma! Secretary to Government af India.

ORDER No. 22\ /2023-CX (WZ)/ASRA/Mumbai dated 30+ b 23
To.

M/ Nitin Scooler Works,
352-353, Sahaniwar Peth,
Puﬂt' _ "l-; E 030:

Copy to:

1. Pr. Comimissioner of COST, Pune-l
2 Flogr, 41-A, G5T Bhavan,
Sassoon Road, Opp. Wadia Callege,
Pune - 411 001,

2. Adv. Makarand Joshi
Muax Lepal Advocailes.
32, Lokmanys Nagar,
OIr LBS Ruad,

Pune - 411030,
A;S. 0 AS [RA], Mumbai

4. Guara file
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