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ORDER 

The subject Revision Application has been filed by M/s ABB India 

Limited, Mumbai (here-in-after referred to as ‘the applicant’) against the 

Order-in-Appeal dated 23.06.2017 passed by the Commissioner of Customs 

(Appeals), Mumbai Zone - |, which decided an appeal filed by the applicant 

against the Order-it-Original dated) 12.01.2016 passed by the Assistant 
Commissioner of Customs, Export Section.- ll, NCH, Mumbai. 

2. + &Brief facts of the case are that the applicant had manufactured and 

exported one ‘Power Transformer 125 KVA‘' under the Advanee License 

Scheme vide Shipping Bill dated 09.12.2011. The seid product was 

imported back by them for the purpose of being repaired vide Bill of Entry 

Gated 27.01.2014. The applicant availed the benefit of notification 

ng.158/95-Cus dated 16.12.1996 which provided exemption from payment 

of import duty subject to the fulfilment of conditions therein which included 

— re-export of the imported goods within six months from the date of import 

and furnishing of Bond and Bank Guarantee. On being requested by the 

applicant, the Commissioner of Customs had extended such period for re- 

export to 27.01.2015, however, as their request for further extension of the 
time limit was not acceded to by the Department, they paid duty of 

Rs.1,09,56,314/- along with interest of Rs.26,79 ,944/- on 15.06.2015, 

3. Thereafter, the applicant vide letter dated 12.12.2015, informed the 

Customs Authorities that they had finished carrying out the repair work on 

the imported Transformer and intended to re-export the said same and 

sought permission to file Shipping Bill under Section 74 of the Customs Act, 

1962. The Assistant Commissioner of Customs, Export Section — IJ, NCH, 

Mumbai vide Order-in-Origina}) dated 12,.0).2015 rejected this request of the 

applicant for the reasons that they had not fulfilled the condition of 

nopfication no.158/95 as they had paid duty on the said goods, and, the 

goods were out of the Customs contro! for nearly 24 months. The original 

authority, while holding so, allowed the goods to be exported under a Free 

Shipping Bill. Interestingly, the said Order-in-Original also records that the 

issue was placed before the Additional Commissioner of Customs, Export - 
I], who, while denying the permission to the applicant for filing Shipping Bill 

under Section 74 of the Customs Act, 1962 directed the lower authorities 
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pass a speaking order in the matter. The Order-in-Original further records 

that the Additional Commissioner had allowed the said exports under a Free 

Shipping Bill and had wlso ordered 100% examination of the goods under 

the supervision of the Assistant Commissioner (Dock) so as to establish the 

identity of the goods with the import documents. The applicant exported the 

said Transformer vide Shipping Bill dated 21.12.2015 under a Free Shipping 

Bill, as their request for filing a Shipping Bill under Section 74 of the 

Customs Act, 1962 was denied, Agerieved by the Order-in-Original dated 

12.01.2916, the applicant filed appeal before the Commissioner (Appeals) 
who Vide the impugned Order-in-Appeal dismissed the same and upheld the 

order of the origina) authority. 

4. Aggrieved by the impugned Order-in-Appeal, the applicant has filed 

the subject Revision Application on the following grounds: - 

(a) They submitted that they are entitled to claim drawback in respect of 

the goods exported out of India in terms of Section 74 of the Customs Act, 

1962 as the same covers those instances where drawback of duties paid is 

being claimed on goods imported into India and not used; that for granting 

drawback in terms of Section 74(1)}, all that is required to be satisfied is that 

the goods aré ¢asily identifiable and the goods are entered for export within 

two years from the date of payment of duty upon importation; that if these 

two conditions are satisfied, then 98% of the duty paid on such goods at the 

time of importation shall be returnecd.as Drawhack: 

(b) That in the present case, what has been re-imported into India is a 

transformer end that a transformer is used in the transmission of electricity; 

that the transformer in question has not been used in the transmission of 

electricity hence it could not be said that it had been used after importation; 

that an article could be said to be used if it has been put to use for the 

purpose for which it is generally used) that all that has happened in the 

instant Case is that the transformer underwent repair in India and was not 

used in the transmission of electricity; that merely because repair activity 

has been undertaken, it cannot be said that the goods have been put to use; 

that during the period of importation and re-exportation they never used or 

even intended to use the transformers for the generation of electricity; that 

they never performed any activity other than repair work and they sought to 

rely on the Chartered Engineer Certificate dated 19.1.2016 submitted by 

them wherein it had been clearly stated that the goods have not been used; 
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that the lower authorities had ignored this certificate and they also cited 

several decisions in support of their contention; 

(e) They submitted that the goods had been examined by the Customs 

officers at the time of pmportation and exportation and the identity has been 

clearly established; that examination report too was available; that na 

dispute had been raised on this aspect; that the Customs officers 

erroneously assumed that drawback was being claimed under Section 74{2) 

and came to the conclusion that re-export is being undertaken, beyond the 

period mentioned in the notification issued under that Section; 

(4) Without prejudice to the earlier submission, the afso submitted that 

they were entitled to avail drawback in terms of Section 75 of the Customs 

Actin respect of the goods exported out of India; that the term manufacture 

as defined under Rule 2{e} is wide enough to bring within its purview 

activities inchiding repairs undertaken in India; that the transformer was 

imported into India by them for the sole purpose of undertaking repairs: and 
duty was paid on the said goods pursuant to the importation of the same 

into India; repairing activity was undertaken on the goods and thus the 

goods exported out of India underwent manufacturing operation in India; 

(ce) That since a defective transformer was imported and a non-defective 

and fully functional transformer was exporied, they had by way of repair 

converted the transformer into a new product, thereby making itself eligible 

19 avail the benefit of the scheme of drawback in terms of Section 75; 

(f) That even though the application for drawback. is filed under Section 

74 of the Customs Act, the said application may be considered as being 
made under Section 75 of the Customs Act; that wrong quoting/non-quoting 

of a particular provision cannot dis-entitle an assesset from claiming the 

benefits entitled to him under law and placed reliance on the decision of the 

Hon'ble Tribunal in the case of Cummins India Ltd v. Commissioner of 

Customs, Pune [2012-TIOL-500-CESTAT-MUM|; 

(g) They finally submitted that if drawback of the Customs duty ih 

respect of the transformer exported out of India is denied to them, then the 

objective of the Customs Act, 1962 will be defeated; 

(hj) They further submitted that the purpose of only giving partial 

drawback to goods imported and put to Use, is to account for depreciation 

Page 4 ct 8



F. No.195/70/WZ/2017-RA 

in the value of the goods; thus drawback granted is lesser than the duty 

paid: that in the present case, the imported goods were defective, and the 
same were repaired and re-exported; thus, the value of the goods, at the 

time of re-export, wes much higher than the value at the time of import; 

they also submitted that the original authority and the Commissioner 

(Appeals) had rejected their application on different grounds which was not 

sustainable; they lastly provided para-wise rebuttal to the findings of the 

Commissioner (Appeals) in the impugned Order-in-Appeal. 

ln view of the above, the applicant prayed that the impugned Order-in- 

Appeal may be set aside and Drawback claimed be granted to them under 

Section 74(1) of the Customs Act, 1962 or alternately under Section 75 of 

the Customs Act, 1962. 

5. Personal hearing in the matter was held en 24,01.2023 and Shri 

Akhilesh Kangria, Advocate and Ms Madhura Khandekar, Advocate 

appeared online on behalf of the applicant. They submitted that 

Commissioner (Appeals) has erred in passing the Order-in-Appeal. The 

contended that Section 74(1) and not Section 74(2) should be attracted. 

They submitted that transformer was not put to use. They further 

submitted that 18 month time limit is for Section 74(2). They requested to 

aliow their claim. 

‘6. Government has gone through the relevant case records, the written. 

and oral submissions and also perused the impugned Order-in-Appeal. 

i fe Goverriment notes that the issue for decision is whether the applicant 

is eligible for Drawback under Section 74/1) as claimed by them or under 

Section 74(2) of the Customs Act, 1962 as held by the Commissioner 

[Appeals). Government finds that in the present case the following facts are 

not in dispute: - 

- The applicant had mariufactured and exported one ‘Power 

Transformer 125 KVA’ vide Shipping Bill dated 09.12.2011; 

- The exported Transformer was imported back by them for the purpose 

of being repaired vide Bill of Entry dated 27.01.2014; 

The applicant jpaid duty of Rs.1,09,56,314/- along with applicable 

interest on 15.06.2015 on the imported Transformer after being 
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denied further extension of the period for carrying out repairs on the 

same; 

- The applicart exported the said Transformer vide Shipping Bill dated 

21.12.2015 wnder a Free Shipping Bill, as their request for filmg a 

Shipping Bill under Section 74 of the Customs Act, 1962 was denied; 

- The Transformer in question having been imported on 27.01.2014 and 

re-exported on 21.12.2015, the goods in question were re-exported 

within two years of the same being imported. 

Government finds that the applicant has claimed that they are eligible for 

Drawback on the exported goods under Section 74(1) of the Customs Act, 

1962, whereas, the Commissioner (Appeals) has held that the said export 

was covered under Section 74/2) of the Customs Act, 1962 and hence in 

terms of notification no.!9-Cus. dated 61.03.2008 as amended by 

notification ne.23/2008-Cus dated 61.03.2008, as the exports were made 

after 18 months of import, the applicant was eligible to ‘NIL’ Drawback. 

8 Government finds that at this juncture, it would be pertinent to 

examine the provisions of Section 74 of the Custems Act, 1962. The same is 

reproduced below: - 

*" Section 74. Drawback allowable on re-export of duty-paid goods. 

(1) When any goods capable of being easily identified which have been 
imported into India and upon which'!/any duty has been paid on 
importation, » 

(ij @ré entered for expori and the proper officer makes an order 
permitting clearance and loading of the goods for exportation 

under section 5] ; or 

(ii) are to be exported as baggage and the owner of such baggage, for 
the purpose of clearing it, makes a declaration of ts contents to the 
proper officer under section 77 (which declaration shall be deemed to 
Ie it ota Ser Matt OP The puroonar oF Ute eeeben) and auch 
afficer makes an order permitting clearance of the goods for 
exportation; ar 

fii) are entered for export by post under? [clause (a) of section 54) 
and the proper officer makes an order permitting clearance of the 
goods for exportation, 

ninetysight per cent of such duty shall, except as otherwise hereinafter 
provided, be re-paid as drawback, if - 
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fa} the goods are identified to the satisfaction of the 4 /Assistant 
Commissioner of Customs or Deputy Commissioner of Customs} as 
the goods which were Pported; and 

(b) the gcods are entered for export within two years from the date of 
payment af duty on the importation thervof : 

Provided that in any particular case the aforesaid period of two years 
mau, on sufficient cause being shown, be extended by the Board by such 
Aurther period as it may deem fit. 

(2) Nonwithstanding anything coritained in sub-section (1), the rate of 
drawback in the cave of goods which have been used after the importation 
thereof shall be such as the Central Government, having regard to the 
duration of use, depreciation in value and other relevant circumstances. 
may, by notification in the Official Gazette, fir..." 

O09. Areading of the above portion of Section 74 of the Customs Act, 1962 
clearly indicates that the said Section pertains to the Drawback allowable on 

those goods which had been imported into India on payment of duty and 

were then exported. The present case differs from such cases that are 
covered by Section 74, as in the present case, the goods were first exported 

and then re-imported back irito the country without payment of duty. Thus, 

‘Government finds that Section 74 will not be applicable to the present case, 

as it would cover only those casés where goods imported on payment of duty 

were sought to te-exported. Further, Government finds that the applicant 

had imported the goods exported earlier, without payment of duty by 

availing the benefit of notification no.158/95-Cus dated 16.12.1996 and 
that they had paid the applicable duty on the goods imported as they had 

failed to adhere to the conditions laid down therein inasmuch as they failed 

to export the goods within the time permitted, Government finds that such 

payment of duty due to non-compliance of a condition of a notification 
allowing duty free import, cannot be construed to be similar to a situation 
wherein goods were imported on payment of duty in the normal course. 

Given the above, Government finds that the said export consignment in 

question stands precluded from the situations envisaged under Section 74 

of the Customs Act, 1962. Thus, Government holds that the applicant will 

not be eligible to claim Drawback under Section 74 of the Customs Act, 

1962, for the consignment in question. 

10. Government finds that the applicant has submitted that even if it was 

found that they were ineligible to claim Drawback under Section 74, they 
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would be entitled to claim drawback under Section 75 of the Customs Act, 1962. Guvernment finds that the Commissioner [Appeais} has also considered this plea of the applicant and has held they were free to approach the proper officer of Customs for their elain: under Section 75, Which the proper officer would be free to decide as per law. Government agrces with this view of the Commissioner (Appeals) and leaves this option open ta the applicant. 

Ll. In view of the above. the subject Revision Application is rejected. 

(SHRA' -RUMAR] 
Principal Commissioner & Ex-Officio Additional Secretary to Government of India 

ORDER NoBh) /2023-CX (WZ) / ASRA/ Mumbai dated \$.08.2023 
To, 

M/s ABB India Limited, 
224A, Shah Industrial Estate, Off Veera Désai Road, Andheri (West], Mumbai — 400 053. 

Copy te: 

1. Commissioner of Customs (Export = Il), Mumbai - 1, New Customs House, Ballard Estate, Mumbai — 490 OOL. 2. Commissioner of Customs (Appeals), Mumbai Customs Zone - |, New Custom House, Ballard Estate, Mumbai 4 00 00}, 3. M/s V, Lakshmikumaran & others, 284 floor, B & C Wing, Cnergy IT Park, Appa Saheb Marathe Marg, Prabhadevi, Mumbai — 400 025. a Sr. P.S. to AS (RAJ, Mumbai, 
5. Notice Board, 
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