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ORDER 

This revision application is filed. by the M/s Schott Glass India Pvt. Ltd. 

situated at Village-Ankhi, Tal-Jambusar, Dist-Bharuch-392150 (hereinafter 

referred to as "tl1e applicant") against the Order-in-Appeal No. MUM-CUSTM­

AXP-APP-159 to 162/15-16 dated 02.07.2015 passed by the Commissioner 

of Customs (Appeals), Mumbai-lll. 

2. Brief facts of the case ru·e that the applicant had imported capital goeds 

on payment of Customs duties. They had availed Cenvat credit on t11e C:VD, 

Education Cess, S&H Education Cess and Special Additional duty paid at the 

Lime of import. The applicant had installed the capital goods in their faclory 

premises and utilized the same for thJ !11-~ufacturing process of the fmishcd 

goods. After utilization of the said capital goods for some period, the applicant 

had exported the capital goods on payment of duty and thereafter filed six 

drawback claims for the various periods under Section 74 of Customs Act, 

1962. The applicant claimed Drawback only on the Basic Customs Dut}T. The 

D~puty Commissioner while sanctioning the drawback claim took the full 

amount of duty paid at the time of import for calculating the drawback 

amount and deducted the Central Excise Duty Rebate claimed and sanctioned 

the remaining amount vide the following Order in Originals viz. {i) DCJRNV/ 

1726/11/ADJ/ACC dated 20,06-2012; (ii) DC/RNV/1727/11/ADJ/ACC 

dated 20-06-2012; (iii) DC/RNV/1712/l))ADJ/ACC dated 19-06-2102 and 

(iv) DCj:>308j11j ADJ / ACC dated 08-11-2012 

3.1 Being aggrieved by the aforesaid Order-in-Originals, the applicant filed 

four appeals before the Commissioner of Customs {Appeals), I'viumbai-III on 

the grounds that the applicant had claimed the drawback exclusively on the 

amount of Basic Customs Duty and that the drawback sanctioning authority 

should not have considered the entire amount of Customs duty including CVD 

on \o.rhich cenvat credit was availed as the appellants had not claimed 

drawback on the amount of CVD and therefore the sanctioning authority has 

applied incorrect formula for arriving at the amount of Drawback claim. 

Cvmmissioner Appeal upheld the D.C' s Order-in-Originals and dismissed the 

a?plicant's appeal. 
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3.2 The Appellate Authority observed that under section 74 of the Customs 

Act; 1962, there is no mention of any bifurcation of duty or specific provision 

to consider only the BCD paid on import, as contended by the appellants, 

anyv.rhere in the provision and the contention that formula is incorrect is 

baseless as the department has followed the procedure laid dmv:n in tenns of 

section 74 of the Customs Act, 1962 and Notification 23/2008 prescribing the 

conditions for determining the amount of drawback under section 74. 

4. Being aggrieved and. dissatisfied with the impugned order in appeal, the 

applicant has filed this Revision Applic!3-tion on the following grounds that: 

4.01 The Order dated 02-07-2015 is not only improper, invalid and 

unjustified but is also not based on any of the legal grounds of the law. 

4.02. The applicant submitted that in the instant cise, they imported the 

Capital goods to use in or in relation to manufacture of the fmished goods . 

They utilized the said capital goods for some time and thereafter they re­

t:xported the same without payment of duty under Letter of Undertaking in 

terms of the provisions of RUle 19 of the Central Excise Rules, 2002. After re­

export of the fmished goods and getting the required documents as proof of 
. 

export such as Shipping Bill etc., the applicant had filed DraWback claim of 

Customs duty- excluding the CVD portion on which Cenvat Credit was availed 

on receipt of the capital goods in the factory premises when it was originally 

imported. Since the Cenvat credit was availed on CVD and Ed. Cess and S & 

H Ed. Ces~ paid on CVD, the applicant had flied claim exclusively on Basic 

Customs Duty. But while calculating the amount of drawback, the drawback 

sanctioning authority deducted the amount of CVD from the amount of 

drawback claimed. 

4.03. The action of the department in reducing the drawback amount· is 

ru·bitrary and also not inconformity with the language of Section 7 4 and 

Notification No. 23/2008 Cus. For ease of reference, the applicant reproduced 

Section 74 of the Finance Act, 1994. 
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4.04. In the instant case, the applicant submitted that it is an admitted fact 

that the identity of the goods exported was established and declared FOB and 

PMV of the goods was found to be fair- by the Customs department. Instead 

of sanctioning of the claims· in full, the Assistant Commissioner of Ctlstoms 

has surprisingly adopted method which is not. legal and logical, and red-:.1ced 

the Dra'\.vback claim. For the calculation of DBK amount, he took entire 

amount of Customs duties paid at the time of import of the such capital goods 

c,.nd then calculated 75% of the amount of Customs duties and then he 

deducted the amount of cenvat credit availed at the time of export of such 

capital goods and thereby the reduced the amount of DBK claims. In this 

context, the applicant submitted that the Assistant Commissioner ea~3 

adopted novel method to deal V-lith the Drawback claims where the ce1wat 

credit h<:~.s been availed by the importer in as much as when the applicant has 

claimed the Drawback claims exclusively on the amount of basic customs 

duty, it was not required for him to consider the entire amount of Customs 

duties including CVD. As a matter of fact, while sanctioning of Drawback 

claim, it was not required for him to consider the amount of CVD on which 

cenvat credit was availed as the applicant did not claim drawback on the 

amount of CVD on which cenvat credit was availed. Since the cenvat credit 

was availed on the amount of CVD, the applicant did not claim DBK on such 

amount and therefore such amount becomes irrelevant/immaterial while 

claiming or calculating the amount of DBK particularly when the drawback 

clahn has not been filed in relation to such amount. It was further submitted 

that the Assistant Commissioner calculated 85% of the entire amount of 

Customs duties including CVD on which credit was availed (though on CVD, 

DBK claim was not flled) and then he deducted the amount of cenvat credit 

availed. The applicant therefore submitted that the. Assistant Commissioner 

has erred in adopting the incorrect and improper formula/method for arriving 

at the amount of Drawback claim. 

4.05. Further, on perusal of the wordings of Section 74 of the Customs Act, 

1962, it would be found that any amount of duty paid at the time of 

importation is required to be paid back as draw back calculating particu!ar 

percentage as prescribed under the Notification. In terms of the provisions of 
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Section 74 of the Act, the applicant was entitled for 85% of the Basic Customs 

Duiy as Drawback. But, the Assistant Commissioner had applied incorrect 

formula and reduced substantial amount of claims. The applicant submitted 

that they adopted correct formula for claiming Draw back in terms of the 

Notification No. 23j2008Cus. Since the applicant had availed cenvat credit, 

it was not legal for them to consider the amount of cenvat credit and hence 

they did not consider the same and filed claims only on the Basic Customs 

duty and Cesses paid thereon. 

4.06. The applicant submitted that the calculation of the drawback 

sanctioning authority is not legal and correct in as much as it is not 

inconsonance with the wordings mentioned in the column (3) of the Table as 

referred in the Notification No. 23/2008 Cus., dated 01.03.2008. The 

wordings employed in the said Notification are ''percentage of import duty to 

be paid as drawback". On carefully reading of the said wordings, it is very 

·clear that percentage is required to be calculated on the import duty which is 

:;.: to be paid as drawback. Thus, where the drawback has been claimed only on 

the Basic Customs Duty then the amount of Basic Customs Duty is only 

required to be paid as Drawback and _thereby percentage of Basic Customs 

Duty (which has been paid as drawback) is required to be calculated. In the 

instant case, ~s stated above, the applicant had only availed drawback of 

Basic Customs Duty and hence in terms of the wordings of column (3) table 

of the said Notification, it was required for the drawback sanctioning authority 

to calculate the drawback amount keeping in mind the amount of Basic 

Cusroms Duty and not considering the entire amount of Customs duty paid 

aL the time import. It was thus submitted that the methodology adopted by 

the adjudicating authority is absurd and is figment of his imagination. 

4.07. As regard the consideration of 75% instead of 85% of the amount of 

customs duty, the applicant submitted that the Assistant Commissioner has 

erred in considering 75% while arriving at DBK claim in as much as the 

relevant documents including Shipping Bill were filed within six mont..'t,.s. 
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4.08. The applicant submitted that the contentions of the appellate authority 

are not correct and legal and hence not sustainable. It has been contended in 

the impugned OIA that on plain reading of the provisions of Section 74 entire 

daty on importation be considered determination drawback Section 74 the 

Ct.lf;toms Act, 1962; there is no mention of any bifurcation of specific provision 
' 

to consjder only the BCD paid on import. In this context, the applicant 

submitted that in terms of provisions of Section 74 of the Customs Act, 1962, 

tvhich provide the word "any duty" has been paid on importation. This means 

if the drawback claim has been filed only in respect of Basic Customs Duty 

then DBK amount is required to calculated considering percentage of such 

duty. If the drawback claim has not been filed at all on the e-ntire cusmms 

duty, the question of collection of amount of drawback claim on the entire 

customs duty does not arise at all. Further, in case of UOI Vs. Cus. and C. 

Ez. Settlement Commission, Mumbai reported in 2010 (258) ELT 476, the 

Honorable High Court of Mumbai has specifically held that the drmvback is 

nothing but a claim for refund of duty. Thus, if on re-exports, the refund of 

only customs duty has been claimed then the calculation of drawback claim 

amount is required to be calculated only on the duty for which refund claim 

has been ftled. 

4.09. Further, the appellate authority has also erred in referring the wordings 

"entire duty" in as much as Section 74 refers the wordings "any duty'·. As 

stated above, any duty means the duty for which drawback/refund cl?..im has 

been filed. The reference of the word "any duty" is required to be considered 

alm~1g with the element of duty for which the drawback claim has been filt::d. 

1t 'ivas also further submitted that though there is no mention of any 

bifurcation of duty or specific provisions to consider only the BCD paid on 

import, the calculation of drawback claim is only required to be made onJy on 

the amount of drawback claim filed. Thus, the contentions of the appellate 

authority are not legal and correct. 

4.10. It has also been contended that the drawback sanctioning authority has 

not properly adhered of the provisions in terms of the Notification No. 

23/2008-Cus., dated 01.03.2008, prescribing the percentage of import duty 
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to be paid as drawback with regard to length of period between the day of 

clearance for human consumption and the day the goods are placed under 

Customs Control for export. In any view of the matter, the methodology 

adopted by the drawback sanctioning authority and later on approved by the 

appellate authority is not sustainable. The methodology/fonnula adopted in 

the ore sent case to quantif:y the amount of drawback belies common sense 

and logic and on this count, impugned- OIA is required to be set aside. The 

applicant also submitted that the present case is required to be understood 

in terms of the aforesaid wordings Notification No. 23/2008 but unfortunately 

both the lower authorities _have misread/misinterpreted the said Notification. 

Thus the contentions of the appellate authority as raised in the impugned 

o1·der are denied. 

4.11 In view of the above, the contentions of the appellate authority are not 

legal and correct and hence not sustainable. Therefore the applicant 

submitted that the order, under appeal, passed by the Commissioner (A) 

deserves·,to be set aside. 
-., 

5. A Personal hearing in the matter was granted on 14-10-2021. Shri Vijay 

Kansara, Advocate appeared online for the hearing on behalf of the applicant . 
and reiterated the s':lbmissions already made. He submitted that he claimed 

drawback of only Customs duty whereas original authority took entire duty 

for calculation. He submitted that Percentage of drawback should be 85% as 

Shipping Bill was filed with the Customs within stipulated period. 

6. Government has carefully gone through the relevant case records 

available in case files, oral & written submissions and perused the impugned 

Orders-in-Original, Orders-in-Appeal and the Revision Applications. 

7. It is observed that the main contention of the applicant is that the 

sanctioning authority has applied wrong percentage and incorrect formula for 

arriving at the amount of drawback claim. The Orders in Original and the 

Orders in Appeal contented that the department has processed the drm:vback 

claim as per the provisions of Section 74(2) instead of Section 74(1) of the 

Customs Act, 1962. 
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8. In view of the above, it is pertinent to discuss the provisions of Section 

74 of the Customs Act, 1962, which is as under;-

" SECTION 74. Drawback allowable on re-expor-t of duty-paid 
goods, - (1) Wilen any goods capable of being easily identified which 
have been imported into India and upon which l(any duty has been 
paid on importation, -

{i) are entered for export and the proper ojJicer makes an order 
permitting clearance and loading of the goods for 
exportation under section 51; or 

(ii) are to be exported as baggage and the owner of such 
baggage, for the purpose of clearing it, makes a declaration 
of its contents to the proper officer under section 77 (which 
declaration shall be deemed to be an entry for export for the 
purposes of this section) and such officer makes an order 
pemlitting clearance of the goods for exportation; or 

(iii) are entered for export by post under section 82 and the 
proper officer malces an order permitting clearance of the 
goods for exportation, 

ninety-elght per cent of such duty shall, except as otherwise 
hereinafter provided, be re-paid as drawback, if- j 

(a) lhe goods are identified to the satisfaction of the 2{Assistant 
Commissioner of Customs or Deputy Commissioner of Customs] as 
the goods which were imported; and 

(b) the goods are entered for export un:thin two years from the date of 
payment of duty on the importation thereof: · 

Provided that in any particular case the aforesaid period of two 
years may, on sufficient cause being shown, be extended by the Board 
by Slichfurlher period as it may deem fit. 

(2) NOtwithstanding anything contained in sub-section (1), the rate of 
drawback in the case of goods which have been used after the 
importation thereof shall be such as the Central Government, having 
regard to the duration of use, depreciation in value and other relevant 
circumstances, may, by notification in the Official Gazette, fix. 

/(3) The Central Government may make rnles for the pwpose of 
canyir.g out the provisions of this section and, in particular, such rnles 
may-

(a) provide .for the manner in which the identity of goods imported in 
different consignments which are ordinarily stored together in built, 
may be established; 

(b) specify the goods which shall be deemed to be not capable of 
being easily identified; and 
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(c) provide for the manner and the time within which a claim for 
payment of drawback is to be filed.} 

(4} For the pwposes of this section-

{a) goods shall be deemed to have been entered for export on ~h.e 
date with reference to which the rate of duty is calcuTated under sectron 
16; 
{b) in the case of goods assessed to duty provisionally under s_ection 
18, the date of payment of the provisional duty shall be deemea to be 
the date of payment of duty."' 

9. On perusal of the provisions under Section 7 4 of the Finance Act, the 

conditions required to be satisfied are (i} The imported goods should be 

capable of being easily identified; (ii) Duty of Customs should be p~id on the 

imported goods and the same should be exported within two years from the 

date of payment of dUty on imported goods; (iii) The exported goods should 

be identified with the imported goods to the satisfaction of the 

Assistant/Deputy Commissioner of Customs; and (iv) sub-section (2) of 

Section 7 4 stipulates that where the imported goods are used after 
" 

importation, the amount of draWback will be sanctioned at the reduced rates 

as ftxed by the Central Government having regard to the duration of use, 

depreciation in value and other relevant circumstances prescribed by the 

relevant Notification. 

The relevant Notification No.23/2008-Customs is as follows.-

In exercise oflhe powers conferred by sub-section (2) of section 74 of the Customs 
Act, 1962 (52 of 1962}, the Central Government, on being satisfied that it is 
nec:essmy in the public interest so to do, hereby makes the following f..l.rlher 
amendments in the notification of the Gouemmeni of India in the Ministry of Finance 
{Department ofReuenue) No. 19-Customs, dated the 6th February, 1965, ....... . 

ii)forthe TABLE, the following TABLE shall be substituted, namely:- "TABLE 
S. No. Length of period between the date of clearance for lwme consumption 
and the date when the goods are placed under Customs control for export 
Percentage of import duty to be paid as Drawback 

Is. No. Lengtlt of perl.od between the date of clearance 
for home consumption and the date when the 
goods are placed under Customs control for 
export 

Percentage of l 
import duty to 1 

I be paid as I 
Drawback , 
3) ") 

l-1. Not more t1w.n three months 95% I -·--- -------- '-""'-----------·--'--"=--------J 

I 12 I 1 
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l~ -· 
' ? 

-----
--~ . .:-.::.....___._ 

!4 
c-
' ' -

More than three months but not more than six 
months ---
More than six months but not more than nine months 
More than nine months but not more than twelve 
mortths 
More than twelve months but not more than fifteen 

i .") 
·- -· -· _.I- J.!_!Q!~tll§.., __ I -

. "-i u. mont11s 
-d More than fifteen months but not more than eighteen 

~-= }vfo.L:~)han ei_qhteen months 
~--··-' .. ... 

85% 

75% 
----~ 

--i 
7096 I 

I --, 
659& I 

' 

60% 
---i 

I 
Nil I 

·-' 
It can be seen from the Table that in keeping with the objective. of 

sub-section (2) of Section 74 of the Customs Act, 1962, the scheme of the 

notification is such that it factors in the duration of use by conversely 

reducing the benefit of drawback available to the exporter. 

10.1 Government observes that as per Notification No. 23/2008 the period is 

to be calculated by considering the length of period betw"een the date of 

clearance for home consumption and the date when the goods are placed 

under customs control for export. In the instant case the adjudicating 

authority has taken the date of fmalization of shipping bill/LEO as the 

endpoint for calculating the length of the period. This method is not according 

to the stipulations of the impugned Notification. 

i0.2 The aspect that goes to the root of the matter is the interpretation of the 

·phrase "Length of period between the date of clearance for home consumption 

and the date when the goods are placed under Customs control for export", it 

would "follow that the place where customs first gains control over the export 

goods must be identified. It would be relevant to note that the length of per~ ad 

has been stipulated to end "when the goods are placed under Customs control 

br export". In other words this endpoint for computation of length of period 

for exported goods is distinctly the beginning of the time period when the 

go:Jds are placed under Customs control for export and not the point in time 

when the goods are cleared for export by issue of Let Export Order. In this 

regard, attention is drawn to sub-rule (1) Of Rule 13 of the Customs <:~.nd 

Central Excise Drawback Rules, 1995 specifying the manner and time for 

claiming drawback. This sub-rule sets out that the triplicate copy of the 

shipping bill for export under claim of drawback is deemed to be a claim for 

drawback filed on the date when the proper officer of customs makes an order 
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permitting clearance and loading of goods for exportation _under Section 51. 

On the other hand, in Board Circular No. 13/2010-Cus dated 24.06.2010 

1.vhich sets out the revised time limits for filing brand rate claim, it has been 

specified that the claim is to be filed within 3 months from the date of Let 

EA-port Order. It is therefore clear that where the Legislature 'intended to set 

the bar for time limit as Let Export Order, it has been specified as the de.te of 

order permitting export under Section 51 or by specifically mentioning it as 

l.he date of Let Export Order. Goverrunent is of the considered vie\v that 

intention of the legislature was that the stipulation of :cdate when the goods 

are placed under Customs control" in the Notification No. 23/2008-Cus dated 

01.03.2008 has been made to limit the length of period to the exact point in 

time that the exporter ceases to have control over the goods and the goods 

come under the control of customs authorities. Therefore, the endpoint for 

computation of length of period for exported goods in respect of which 

drawback has been claimed would be the point in time when the goods come 

under Customs control. 

10.3 Govemment observes that in this case there are distinct milestones in 

the process for export of goods. The process begins with the filing of shipping 

bilL It must be borne in mind that the export goods are not required to be 

produced physically at the time of filing shipping bill. The goods arrive 

thereufter at the docks and "are examined by the port authorities who dUly· 

check the quantity of the goods with the shipping bill filed by the exporter. 

The Dock Appraiser or the Assistant Commissioner then assigns the 

consignment to a Customs Officer for examination. It is after this point that 

the goods enter the Customs Area and that is the point of cessation of 

counting the length of the period. 

10.4 In view of the above Government holds that the relevant date under the 

provision of Section 74 of the Customs Act, 1962 is the date when the goods 

are placed under Customs control for export i.e. the date when the goods have 

entered the customs area and are under Customs control for export and not 

·the point in time when the goods are cleared for export by issue of Let Export 

OrCcr. The original adjudicating authority is required to verify the. dates 
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aecordingly and to sanction the remaining of import duty as drawback to the 

t·xporter. 

l Ll The second contention of the applicant is that the department has 

a.dopted incorrect formula for arriving at the drawback rate. The applicant's 

contention is that they are claiming drawback only on the basic customs duty 

paid at the time of import and not on any other duty and. hence there is no 

question of deduction of Cenvat credit availed or rebate claimed on Central 

excise duty from the drawback claimed. The dispute is regarding the manner 

in which the Drawback is to be calculated. The applicant has claimed the 

drawback exclusively only on the Basic customs duty since they had already 

availed Cenvat credit on CVD whereas the department while calculating the 

drawback amount considered the relevant percentage on the total import duty 

paid and then deducted the Cenvat credit availed on the CVD and sanctioned 

the remaining amount. 

11.2 Government observes that Section 7 4 clearly states that goods capable 

of being easily identified which have been imported into India and upon 

y;:hich any duty has been paid on importation, ninety-eight per cent of such 

duty shaH, except as otherwise hereinafter provided, be re-paid as drawbc:tck. 

Ho·.vever, the rate of drawback in the case of goods which have been used after 

the i~portation thereof shall be such as the Centr~ Government, having 

regard to the duration of use, depreciation in value and other relevant 

circumstances, may flx, by notification in the Official Gazette. Law clearly 

stipulate 'any duty' paid is to be taken into account while calculating the 

drawback amount. 'I'he Notification allows the benefit of drawback on the 

import duties paid on importation. However, there can be no case for the 

applicant being entitled to double benefit by availing Cenvat availed on the 

imported goods and rebate of duty on the re-exported goods and 

simultaneously being paid drawback without· taking into account the benefit 

of Cenvat availed. It would therefore follow that where the applicant exporter 

has availed Cenvat credit, such credit was required to be reversed while 

clearing the goods for re-export. Drawback amount has correctly been 

calculated taking CVD (Cenvat credit amount) into account. Since Cenvat 

credit we1s not reversed, therefore original authority has correctly reduced the 
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jkt.yable amount, by this Cenvat credit amount. Drawback payable to the 

applicant exporter has been appropriately reduced to offset the benefit (of 

Cenvat credit) already availed by the applicant. Applicant, otherwise, could 

not have continued to avail Cenvat credit on goods which are no longer being 

used and have since been re-exported 

12. In the light of the discussion made above, the impugned order of the 

Commissioner (Appeals) is set aside and the matter is sent back to the original 

adjudicating authority for determining the length of the period behveen the 

date of clearance for home consumption and the date when the goods are 

placed under Customs. control for CA1JOrt, the applicable percentage of 

Drawback and the drawback amount afresh in the light of what has been 

discussed above. 

13. The revision application is dismissed off on the above terms. 

-· 
(/}.,/~ 

(SH~t/~1 
Principal Commissioner &Ex-Officio 

Additional Secretary to Government of India 

ORDER No. /2022-CUS(WZ) / ASRA/Mumbai 

To, 
1. M/s Schott Glass India Pvt. Ltd., Village-Ankhi, 

Tal-Jambusar, Dist-Bharuch-392150 

DATED of? .02.2022 

2. Shri Vijay Kansara, Advocate, D/F, 31&32 Sardar Patel, 
Complex Nr SBJ GIDC, Ankleshwar-393002 

Copy To: 
1. The Principal Commissioner of Customs, Air Cargo Complex Sahar, 

Andheri (East), Mumbai-400099. 
2. ~.S. to AS (RAJ, Mumbai 

~uardfile 
4. Spare Copy. 
5. Notice Board 
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