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ORDER
This revision application has been filed by Shri Kishore Khan (herein after
referred to as the Applicant) against the order No, &9 IQOIe’;—Tﬁ dated 04.04.20 14
passed by the Commissioner of Cus. & C. Ex (Appeals}, Trichy.

2. Briefly stated the facts of the case is that on 25.04.2014 on specific intelligence
the officers of Air Intellipence Unit found two cartons lying abandoned near the
conveyor belt. Scanning of the Cartons raised suspicions and on cutting the
compressor motor of the Air conditioner, the officers recovered gold granules
weighing 3980 grams valued at Rs. 1,21,39,000/- ( Rupees One crore Twenty one
lakhs Thirty nine thousand). The Applicant later appeared before officers of the Air
Intelligence unit and in his statement informed that the Cartons were handed to him
at Singapore Airport to be taken to India and the owner would also be accompanying
him on the flight. However he abandoned the cartons at the Airport noticing the

officers.

3.  The Original Adjudicating Authority vide Order-In-Original No. 63/2015 dated

29.09.2015 ordered for absolute confiscation of the impugned gold under Section
111 (d), and (l) of the Customs Act read with Section 3 (3) of Foreign Trade
(Development & Regulation) Act and imposed penalty of Rs. 25,00,000/- under
Section 112 (a) of the Customs Act.

4. Aggrieved by the said order, the applicant filed appeal before the
Commissioner (Appeals) who vide Order-In-Appeal No.469 l?-,o l6- T\'\L’ dated
04.04.2016 rejected the appeal of the applicant.

5. The applicant has filed this Revision Application interalia on the following

grounds that;
5.1.  The order of the Commissioner (Appeals) is against law, weight of
evidence and circumstances and probabilities of the case; The Appellate
Authority has simply glossed over all the judgements and points raised in
the Appeal grounds; Gold is not a prohibited item and can be released on
payment of redemption fine and baggage duty; As the gold has been seized
from his possession he is claiming the gold; Section 125 of the customs Act
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Redemption fine and penalty even when confiscation is authorized; That he
was not aware of the concealment of the gold, and he carried the cartons as
a goodwill gesture; The order one way states that the passenger has not
declared the gold and on the other hand states that Applicant is not the
owner of the gold, even assuming without admitting the Applicant is not the
owner then the question of declaration does not arise, as only the owner
can file a declaration.
5.2 The Applicant further pleaded that as per the Hon’ble High Court of
Andhra Pradesh in the case of Sheikh Jamal Basha vs GOI 1997 (91) ELT
277 (AP) has stated held that under section 125 of the Act is Mandatory
duty to give option to the person found guilty to pay fine in lieu of
confiscation; The Apex court in the case of Hargovind Dash vs Collector Of
Customs 1992 (61) ELT 172 (SC) and several other cases has pronounced
that the quasi judicial authorities should use the discretionary powers in a
judicious and not.an arbitrary manner; The Hon’ble Supreme Court has
in the case of Om Prakash vs Union of India states that the main object of
the Customs Authority is to collect the duty and not to punish the person
for infringement of its provisions.
5.3  The Revision Applicant cited various assorted judgments in
support of re-export even when the gold was concealed and prayed for
setting aside the impugned order and permission to re-export the gold on
o paeted payment of nominal redemption fine and reduced persenal penalty.

6. A personal hearing in the case was held on 19.04.2018, the Advocate for the

respondent Shri Palanikumar re-iterated the submissions filed in Revision

Application and cited the decisions of GOI/Tribunals where option for re-export
QM e A6 2BASUIE was allowed. Nobody from the department attended the personal hearing,

7. The Government has gone through the case records it observed that the
gold granules were ingeniously concealed in the compressor motor of the Air
conditioner. It was an attempt made with the intention to hoodwink the customs
authorities. The consignment was abandoned at the Airport after noticing the
officers, indicating that the Applicant was aware of the concealment and noting

appears to be an afterthought,
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7. The concealment of the gold was deliberately planned to avoid detection and
to dodge the Customs Officer and smuggle out the same without payment of
appropriate duty. This ingenious concealment clearly indicates mensrea, and that
there was no intention of declaring the gold to the authorities and if it was not
intercepted, the gold would not suffer payment of customs duty. There is no doubt
about the fact that the provisions of Customs Act, 1962 has been contravened
and therefore, the seized gold is liable for absolute confiscation. In view of the
above mentioned observations the Government is inclined to agree with the Order
in Appeal and holds that the impugned gold has been rightly confiscated
absolutely. Hence the Revision Application is liable to be rejected.

9, The Government therefore finds no reason to interfere with the Order-in-
Appeal. The Appellate order 69/2016-Try (Cus) dated 04.04.2016 passed by the C
Commissioner of Cus. & C. Ex. (Appeals), is upheld as legal and proper.

10. Revision Application is dismissed.

11. So, ordered. @}J\j"—/O\—QZ;\
1e)v
(ASHOK KUMAR MEHTA)

Principal Commissioner & ex-officio
Additional Secretary to Government of India
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