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ORDER

A Revision Application No. F. No. 372/52/_8/2018-R.A. dated 21.08.2018 has been filed
by Mr. Nirbad Kumar, l’atiala (hereina:_fter referred to as the applicant) against Order-in-Appeal
No. KOL/CUS/(A/P)/AA/12198/2018‘ dated 06.07.2018, passed by the Commissioner of
Customs (Appeals), Kolkat‘a The Order-in-Appeal has upheld the Deputy Commissioner’s
Order-ln -Original No. 65/2017 DC dated 10. 11 2017 absolutely confi scatlng three melted cut
pieces of gold and one gold chaln collectlvely weighing 86.7 grams. and valued at Rs.

2,58 366/ under Sectrons 111(d), 111(i) and 111(]) of Customs Act 1962 as also lmposmg a

-‘penalty of Rs 52 000/ under Section 112(a) and 112(b) of the Act |b|d

2.  The brief facts of the case are that the-applicant arrived on 22 0I2"2'016 at NSCBI

- . Airport,. Kolkata from Bangkok and was. mtercepted whlle he was passrng through the
"‘green channel Hrs personal search resulted in- the recovery of 3 melted cut pleces and
one cham of gold collel‘:tlvely welghlng 86 7 grams valued at Rs 2 58 366/ concealed in

: hIS wallet The appllc‘ant in h:s statement recorded under Section 108 of the Customs Act
1962 on 22 02 2016 admltted that he had brought the sard gold |tems to Indra for
earnlng money The Deputy Commlssloner of Customs Kolkata, vrde aforesald Order-ln-
Onglnal dated 10 11 2017 ordered absolute conﬁscatron of the selzed gold 1tems and

|mposed penalty of Rs. 52 000/ under Sectlon 112 of the Customs Act 1962 Aggrleved
the appllcant filed an appeal ‘before the Commrssroner (Appeals) whnch was re]ected ‘The
Revision application has bec-ln filed on the ground that the order of the Commlssroner

(Appeals) is erroneous as the gold items were conﬁscated without giving any optlon of

redemotion in terms of Section 125 of the Customs Act, 1962 and with a prayer that items
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jevery prohlbltlon In other words all types of prohlbltlon Restnctlon |s one type of
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be released on payment of fine and on payment of duty on CIF value basis under

Baggage Rules.

3. Personal hearing in the matter was held on 12.02.2021. Ms. Subarno Dutta,

Supenntendent attended the hearing on behalf of the respondent andy supported the

orders of lower authont]es meriting rejection of .the revision application. IT he apphcants

- -authonzed Consultant, Sh.: Barinder- Smgh has submltted his wntten submrssron dated
11.12:2020 wherein it he- has been's_tated’that he will _not attend .he,anng-and_. requested .

“for the revision a‘ppl‘i‘c_:ation-to be allowed on the"grounds mentioned th‘erein’. o

g

-4 The Government ‘has examined the matter The - appllcant has admltted in his
' voiuntary statement recorded under Sectlon 108 of Customs Act 1962 that he purchased
‘ ,the go!d |tems from Bangkok to se!l them in. Indna fortearnmg money WhICh was never

'retracted The gold was. hever declared to the Customs on arnval and |t was attempted to

be illegally -br0ught=|nto -.Indla The Commassuoner. (Appeals) :has termed he.;.con_f scated

gold as prohlblted goods’ which |s tenable. The law on thlS issue- |s*settled by the

Judgement of Hon'ble Supreme Court in the case of Sheakh Mohd.. Omer vs Collect:on of

At Tedsg ,ﬁ.,_ _...;:,~ ;1_; 1;1“,,,,» i ;._:;:A A.-r:;- \,"J 447 r,,m' g u g‘? : -.'.-{-1.

‘Customs Calcutta & Ors [1971 AIR 293] Hon’ble Supreme Court held that for the
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certaln cond|t|ons WhICh has not been done |n this case o ' l

5. .- The or|g|nal ad]ud:catmg authority has denied the release of 1mpugned goods on

‘redemption fine under Section 125 of Customs Act 1962. The Government observes that

3
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the option to release seized goods on redemption fine, in respect of “prohibited goods’,
o

is discretionary, as held by the Hon’ble Supreme Court in the case of Garg Woollen Mills

(P) Ltd vs. Additional Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (5.C.)]. In

the present case, the joriginal authority has refused to grant redemption as the applicant

attempted to smuggle the goods by not declaring them, with intent to,eva'de Customs

Duty by walking throu'gh the Green Channel and notldeclaring the goods ~In the case of

.Commlssmner of Customs (All‘), Chennai-I Vs P. Slnnasamy [2016(344)ELT1154 (Mad )],r |
the- Hon’ble Madras ngh Court after extensive appllcatlon of several Judgments of the

Apex Court has held" that “non consrderatlon or, non-appllcatlon of mlnd to- the relevant

factors, renders exercuse of dlscretlon manlfestly erroneous  and |t causes for ]udloal

interference.” Further, ?‘when drscretron.rs- exercised under Section’ 125 of the Customs

- Adt; 1962 TrRmmetnenas -the: twin test to be satisfi ed is “relevance and reason” it It |s'
':'observed that the ongmal authorlty has in the mstant case after approprlate coosrderatlon

~passed ‘a reasoned order refusmg 1o allow redempt:on in-the - background of attempted -
smuggling. Thus, applying the ratio of P. S_innasamy (Sup'ra), the fdis_cr.etion ;merclsed hy

the' origin‘al- authorityi does not merit interference. | |

6 The Government also observes that the appllcant |s a repeat offender The

lllll

| =Governrhent has recently passed Order No 14/2020 Cus dated 14 12 2020 ln hIS own

The apphcant was penalized for thlS offence and the forelgn currency was absolutely

: conf' scated
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7. In view of the above, the Government upholds the impugned Order-in-Appeal. The
revision application is rejected.

Additional Secretary to the Government of India

Mr. Nirbed Kumar, S/o Jain Kumar Garg
H. No. 19/547, Moran Wali Gali, Patiala-147001

ORDER NO. Y1/ 21-Cus dated/?2-2021

Copy to:- | ,

1. The Commissioner of Customs, Airport, Kolkata.
2. The Commissioner of Customs (Appeals), Kolkata.

3. Guard File. ) .

. \i/sﬁa_re Copy.
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ATTESTED

AAShish Tiwari)
. Assistant Commissioner.






