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Subject : Revision Application filed, under Section 35EE of the Central 
Excisé Act, 1944 apainst the Order-in-Appeal No, 
YDB(37)M.1/2012 dated 30.04.2012 passe by the 

Commissioner{Appeals), Central Excise, Mumbai-!. 
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F.No 195/736/2012-RA 

ORDER 

This Revision Application is filed by M/s Sheetal Exparts, Turning 

Point Complex, Ghod Dod Road, Surat - 395 00) (hereinafier referred to as 

“Applicant’) against the Order-in-Appeal No. YDB[37)M.1/2012 dated 

30.04.2012 passed by the Commissioner|Appeals), Central Excise, Mumbui- 

i. 

2. The issue in brief is that the Applicant, Merchant exporter of 

processed Man Made Fabrics(MMF) had filed rebaw claims in reapect of duty 

paid on the goods manufactured by M/s Radha Dying & Printing, Mills, 

Mumbai [herein after as ‘Radha Dvg) having registration No, 

AAFR4777MXMO01 falling under the jurisdiction of Range-Il, Div-Bhandup, 

M-IIL Commissionerate, The goods had been exported through Mumbai Port 

under four ARE-] Nos. 137 to 140 all dated 19.10.2004 and file rebate olaim 

totaling to Rs. 13,57.200/-, 

(i) On scrutiny it was that the Applicant had submitted duty 

payment certificates in loose/open instead. they were suppdsed 

to submit the same in a sealed cover, Therefore, doubt regarding 

genuiness of the duty payment certificate Was raised. Ilence 

they were issued Show Cause Notice dated 05.05.2005 wherein 

they were asked to submit a copy of the acknowledgement of 

prior intimation taken from jurisdictional Supdi/AC/DC with 

réspect to clearance of goads in question, fram factory under 

self-sealing and self-certification and « Certificate insued hy the 

jurisdictional Supdt verifying the genuiness of duty paying 

certificate. 

(ii) The jurisdictional ‘Supdt vide his letter diated 24.10.2005 

informed that the manufacturer Radha Dyp had availed 

fraudulent credit on the basis of documents issued by Various 

bogus firms. The Applicant did not appear for the personal 
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F No 195/736/2012-RA 

hearing nor did they submit any written submission to the SCN. 

On the basis of available records, the Assistant 

Commissioner(Rebate), Central Excise, Mumbai-l wide Order-in- 

Original No. 124/R/2006 dated 27.02.2006 rejected the rebate 

claims. 

Agerieved the Applicant then filed appeal with the 

Commisioner(Appeals), Central Excise, Mumbai-l. 

Commissioner|Appeals), vide Order-in-Appeal Na. 

CPA(3166)135/MI/2006 dated 20.09.2005 remanded the case 

back to the lower authernty for following principles of navural 

justice and allowing an opportunity. 

The Applicant then filed a révision application, The Revisionary 

Authority vide GO! No. 191/09 dated 10.07.2009 as set aside 

the Order-in-Appeal and Order-in-Original and allowed the 

application by remanding the case to the original adjudicating 

authority to sanction the rebate claim. 

The Applicant filed a Writ Petition No. 2114/10 before the 

Hon'ble Bombay High Court. The Hon’ble High Court directed 

the Depariment to implement the GO! Order dated 10\07,.2009 

within one week from date 1¢.17.03.2010. Accordingly the 

Assistant Commisisone|Rebate) sarictioned the rebate claim of 

Rs. 13,57,200/- vide Order-in-Origina! No. 15/R/2010 dated 

22.03.2010. 

Aggneéved with the GO! dated 10.07.2009, the Department also 

filed Wit Petition No. 3959/2010 before the Hon'ble Rombay 

High Court. The Hon'ble High Court wide Order No, dated 

28.06.2011 set aside the GO! cated 10.07.2009 and sent back 

the case to the original authority for denovo consideration and 

directed the arljucicating authority to decide the rebate 

application expeditiously and within a period of three months, 
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(ix) 

F No. 185/736/2012-RA 

The Applicant was giver; three personal hearing however, 

nobody appeared. The Assistant Commissioner(Rebate), Central 

Excise, Mumbai-| vide Order-in-Original No. 163/R/2011 dated 

18.10.2011 rejected the rebate claims amounting to Rs: 

13,57,200/- under Rule 18 of Cencral Excise Rules 2002, read 

with Section 113 of Centra) Excise Act, 1944 

Agerieved, the Applicant then filed appeal with the 

Commisioner/Appeals), Central Exorse, Mumbar-l. 

Commissioner(Appeals), vide Order-in-Appeal No. 

YDB(37)M.1/2012 dated 90.04.2012 upheld the Ofder-in- 

Original dated 18.10.2011 and rejected the Applicant's appeal. 

3. Aggrieved, the Applicant filed the current Revision Application on the 

grounds 

(a) The High Court had passed the order dated 08.07.2011 to 

decide the case within three months ‘and therefore the 

adjudicating authority Was required to act immediately to meet 

with the principles of natural justice. However, the adjudicating 

authority intentionally disregarded such: direction and only in 

the last minutes issued a letter fixing hearing on 04.10.2011 i.e, 

before the ending of the three months and therefore the 

appellant had made request to grant time or one month. 

However, the adjudicating authority declined and decided the 

SCN under the guise that there was direction from the High 

Court to decide the case within. three months, Thus, the 

negligence causer by the adjudicating authority for granting 

sufficient time is in violation of principles of natural justice and 

therefore the order of the Commissioner (Appeals) is not correct 

and legal. 

it was open for the adjudicating authority to ask for extension of 

time from the High Court when the hearing was fixed neurly to 
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F.No. 195/736/2012-RA 

completion of three months and the appellant was not in u 
position to make submissions promptly in a short duration. In 
view of this also, the order of the lower authorities are nat 
correct and required to set aside in the interest of justice. 
Though the Commissioner|Appeals) in earlier proceedings while 

remanding the case to the original adjudicating authority, the 
direction was given to provide the copy of the letter issued by 
the Superintendent, Central Excise vide leiter F_ No. V(15)Reb: 

DP/2005 dated 24.10.2005, the lower authorities decided the 
case hastily without providing the copy of the said letter which 
ts in gross violation of principles of natural justice. 

The lower authorities have failed to appreciate the point of law 

that the Applicant is a merchant exporter and had purchased 
duty paid goods from Radha Dyé¢ing which are experted and the 
genuineness of the export of the said goods is bevond doubt 
proved and therefore the rebate cannot be denied as is 
considered by Gujarat High Court in cage of Central Excise a, 

Customs Vs D.P.Singh (2011 (270) ELT 321 (Gujl|. Against this 
order of the High Court Revenue went in appeal vide no 
SLP(Civil) CC 19577/2011 which have been decided on 
02.12.2011 rejecting/dismissing the appeal of the revenue. 

Thus, the issue is finally settled and the rebate claims eannet 

be rejected. 

The finding of the lower authorities on the basis of the letter of 

the Range Superintendent, in-charge of M/s. Radha Dyeing and 

Printing Mills vide his letter F. No. V{15j/Reb-DP/2005 dated 
24.10.2005 reported that the manufacturer Radha ‘Dyg had 

availed fraudulent credit on the basis of documents issued by 

various bogus firms. Hence the goods cannol be considered as 

cleared against payment of duty. The appellant submits that on 

the basis of the above findings, the goods cleared for export 
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under the invowes of Radhu Dyg cannot be denied ss there ia no 

law for denial of rebate claims, However, the law permits to take 

action against Radha Dyg for recovery of wrongly availed oreciit 

if any. No action can be taken against merchant exporter who 

have purchased the goods atid exported. In view of this, the 

rejection of rebate claims on the basis of the above findings is 

not correct in law and therefore also the said orders are 

required to set aside allowing the appeal with consequential 

relief. 

In the original round of appellate preceedings, the Mevisionary 

Authority had allowed the appeal with consequential relief after 

giving detail findings on the submissions made and. documents 

produced and the same docurents are still good and the same 

findings are still good in the eyes of law as the view taken in 

Shree Shaym: international have been upheld by the Gujarat 

High Court for the merchant exporter and also Supreme Court. 

Thus, on the basis of ecurlier findings, the present appeal is 

required to be allowed with consequential relief. 

The other findings given by the lower authorities in their orders 

@re nat sustainable in law which is against fundamental 

provisions of the Central Excise Act, 1944 and mules framed 

there under as regards to expert of the goods by merchant 

exporter, 

The Applicant prayed that the erdérs passed by the lower 

authorities be set aside with consequential relief, 

4. A personal hearing in the case was held on 27.11.2019 which was 

attended by Shri Ki. Vyas, Advocate on behalf of the Applicant. The 

Applicant reiterated the grounds made in their revision application and 

submitted written submission. The Applicant submitted thut case had been 

filed against Radha Dyg and also submitted the Duty Payment Certificate 
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F No, 195/736/2012-RA 

and détails of payment matle to Radha Dye. They relied in the case of 

Rainbow Silks [2011 (274) ELT 510 (Botm.)}. 

3. Government has carefully gone through (he relevant case records 

available in case files, oral & written submissions and perused the 

impugned Order-in-Original and Order-in-Appeal. 

sy mn perisal it is observed that the based on the Departmental Writ 

Petition No, 3959/2010 the Hon'ble High Court vide Order No, dated 

23.06.2011 had set aside the GO! dated 10.07.2009 and sent back the case 

to the original authority for denovo consideration and directed the 

adjudicating authority to decide the rebate application within a period of 

three months, The adjudicating authority vide Order-in-Onginul No. 

163/R/2011 dated 18.10.2011 rejected the rebate claims on the following 

grounds: 

"13. / have carefully gone through the case. I fined that the Gaimant had 

faxed fetter on 04.10.2011 wherem they requested to adjourn the case by ane 

month The High Court had directed to decide the case in three months 

Therejore, the case was not adjourned beyond the time limit, However, three 

opportunities. to appear jin person were granted to the claimant within this 

three month's period. 

14. It 4S seen that the jurisdictional Range Superintendent vide his letter 

F.No ViISjReb-DP/2005 ‘dated 24.10.2005 had informed that the 

manufacturer M/s Radho Dinng & Printing, Mills, hed availett Jresueiulent 

credit on the basis of documents issued by vangus bogus finns. Ilence the 

godds can not be considered as cleared against puyment of duty 

15. Payment.of duty is @ mandalory condition for claiming rebate. In imeu 

of the jurisdictional range officer's letter mentioned above, { hold thet duty has 

not been discharged against the clearance of said goods.” 

And last Paras of Order-in-Appeal No, YDB(37|M.1/2012 dated 30.04.2012 

“From the above, it is Geared that, the payment of duty is a mandatory 

condition for sanction the rebate claim to ensure the duty paid character af thw 

goods. The Range Superintendent in.charge af M/s Radha Ding and Printing 

Millis, vide his letter F.No. V1 5j)RebDP/ 2005 dated 21.10.2005, reportesd that 
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the said unit had availed credit on the basis of documents issued by vanoaus 

bogus firms anc hence goods cleared by them. using the said creeil can not be 

considered, as gods cleared against the payment of duty. 

in wew of the above, I uphold the impugned order and reject the 

appeal” 

7. Government finds that Applicant had submitted Duty Payment 

Certificate and the same was issued on 09.12.2004. The jurisdictional 

Supdt, Range-02, Ghandup Division, Mumbai-lll in-charge of Radha Dgy 

vide F,No. C.Ex.R-02/DPC/Radha/04 dated 09.12.2004 had certified as 

follows: - 

DUTY PAYMENT CERTIFICATE 

This is {0 certify that M/s Radha Dyvirig & Pring Mills, 149/2, 

Gemdext Rood, Bhandup, Mumbai-tO00 O7B having Hegistiraion No 

AAAFPRA7T77MXMOO!] has paid the Central Exeize duty on chéarance (ade 

following invoice to M/s Sheetal Export, 411, Turing Point Complex, Ghod [os 

Road, Surat falling under Chapter-34. The details of duty payment an as 

under > 

Cenvat Credit Fatal duty 
Account (GR2IA through 

inveice No. & | ARE-1 Ne. | Part-lj Entry fe & | Cenval Remarks 
Date ? Date dote Creefii 

a | Avent _ 
G82 at Tav/o4- E.Noe.2045/I1 10.04 | 3.49, 900/) | Goneniated 

19.10.04 05 & 2281/08.1 1.04 entry marle 
at in Cena 
19.10.04 y Crnulit 

6a dr I38/ Os- Eno204o/a1 3004 | a.39,000/ | Acenunr 
19.10.04 os & 2241/08 11.04 

at 

i9.]0.04 i 

684 dt Ja9/ 0+ EB. Wa- 2649/7 21.10.04 | 3,.99,.200/ | 
19.1008 | oF & 2981/08.11,04 

at 
19.10.04 | —_ | 

6as dt 140/04- E.Ne 2049/3) 10.04 | 3.79.300/ | 

iP IG04 os 228 OR fia 

at | 
£9.10.04 
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8. The Government notes that the CommissionerjAppeals| in the findings 

in Order-in-Appeal No. CPA(3166)135/MI/2006 dated 20.09.2006 - 

“In the present case the manufacturer M/s Kadha Dyeing & Printing 

Mills received raw maternals/inguts from some of their clients. These units 

either did not exist or issued bogus cenval documents. if the cenvatable 

dociments are from non-existent firms issuing cenvatable documents then 

there cannot be credit accumulation in the RGZ3A account or RG23IC account. 

Despite this if somebody claims that proper duty has been paid on the export 

goods in which these inputs/ raw materials covered by such bogus 

documents. The reply to such claim should be in the negative. Jt is brcause no 

w credit balance in the RE23A account was there to discharge duty an the 

finished goods in which duty paid raw matenals/ iputs were used. Much less 

there was any reason to reficwr that the exported goods uieresuch ioois an 

such goods on which proper excise duty was paid. 

Only 4 ARE-Is were involved. There ARE- 1s have been mentioned in 

the impugned order-in-Onginai on the faris side of the onder tether with 

retevant Skipping Bills and Hills of Lading numbers, ful it ts alse an record 

that appellants have neither submitted their repli nor appeared for personal 

hearing Simple non-appearancte of the appellant does not extabligh the fact 

that they did not have anything to say Similarly, non submission of reply 

does not indicate admission of guilt on the part-of the appellant, The amount 

inveived is.also not small it would not be fair to rejed! their claims for above 

reasons. Appellant may have recetted duty pod inputs/mw materials also 

=) from genuine suppliers/ customers as all pompantes/ firms supplying duly paid 

inputs cannot be bogus units. There may be some aocumulated halaree in 

RG23A due to such bonafide business transactions. Appellants should 

produce the evidence Before the lower autherity No exitence has been 

produced before the undersigned as to how much duly was pad by the 

appellants from PLA. 

ORDER 

Having regard to above facts and circumstances the matter is 

remanded back to the lower authority for following principles af natural justice 

and allowing an opportunity,” 
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F No. 195/736/2012-RA 

9. The Government notes that the Applicant as per records was never 

declared or proved to be fake/ bogus unit and there is nothing on record to 

show that there was any further investigation/issuance of show cause 

notites and Orders-in-Original in this case against the Applicant by any 

Central Excise Commissionerate. in the present case, the impugned Order- 

in-Appeal has merely proceeded on presumption that, the Applicant may be 

a party to the fraudulent availment of credit, without any evidence to that 

efiect, nor do records indicate anything to the effect that uny show cause 

notice was issucd to the Applicant alicging bogus purchase or wrong 

availment of credit. The Hon’ble High Court in its Order dated 28.06.2011 

in Para 9 had made observation for show cause notice issued to Radha Dyw 

and had observed that — 

“Sings, the notice to show cause is pending for adyudicotion ue ust olny 

thatiwe have not marie any observarions.on the merits of the allegation.” 

Thus, the entire proceedings of adjudication is to be tuken ito 

consideration in light of the adjudication proceedings againat Radha Dyg 

against whom the cause notice for recovery of wrongly availed Cenval credit 

is going on. The Applicant have submiitted the Duty Paymerit Certificate 

dated 09.12.2004 iasued by the jurisdictional Supdt and details of cheque 

payments made to Radha Dyg by them. Further, the Range Supdt vide 

letter dated 24.10.2005 had informed that the manufacturer Radha Dye haxi 

availed fraudulent credit on the basis of document issued by various bogus 

firms. Government is in agreement of the findings made by the 

Commissioner(Appeals) in Order-in-Appeal CPA(31606)195/MI/2006 dated 

20.09.2006. Hence dérial of mbate based on presumptions and 

assumptions is not legally sustainable. Government therefore, is of 

considered opinion that the Order-in-Apocal No. YNA(37)M.1/2012 dated 

30.04.2012 passed by the Commissioner/Appeals}, Central Uxcise, Mumba! 

s appreciation of evidence and needs to be set aside. 
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10. Government observes that the benefit of rebate claim canriot be denied 

on the basis of conjecture. GO! vide its Order No, 501 /2009-CX, duted 29- 

12-2009, in F. No, 195/88/2007-RA-CX, in the case of M/s Vikram 

International observed that 

“there ts 20 dowlt that the goods have not been exported aul of 

India in terms of Rule 18 of Central Exctse Rules, 2002 read with 

procedure prescribed under Notification Ne. 40/2001-C.E_ (N.T.), dated 
26-6-01 and under certification of Customs authorities al the port of 

export. There is no observation to the contrary either in the arder of 

rebate: sanctioning authority or order of Commisstoner (Appeatsj. it 1s 

also observed that goods were supplied to the applicant under cover of 
duty paying Central Excise decwments and in the invoices issued the 

ww duty amount paid by manufacturer has been mentioned and for the 

goods supplied the applicant has made payment of total amount 

inclusive of Central Excise Duty. This position is not disputed. The only 
statutory requirement of duty paid character by way of eortifieation by 

Supdt, Central Excise in triplicate copy of ARE-1 in terms af Notification 
No, 40/2001-C.E. {N.T.), dated 26-6-0)] read with paras 8.3 and 8.4 of 

Central Excise Manual is also not in.dispute. In the arder-m-original and 
order-in-appeal, there is no charge or allegation that the transaction 

between exporter/ applicant and the manufacturer/suppler was not al 
arms length or not in the nature of a transaction in the normal course of 
business or non-bona fide and influenced by any extra commercial 

consideration. In fact there ts nothing on record to establish, much less 

point out even prima facie any role direct or indirect, connivance or 
intention of the applicant in the act of procurement of inputs by supplier 
manufacturer on basis of bogus inwoiees,_............. 

The applicant/ exporter who has bonafidely purchased and exported the 

goods after payment of entire amount inclusive of duly per se cannot be 

also penalized by way of denying ns claim for rebate if otherwise it ts 

in order, especially when no evidence has been laid to show any 
mutuality of interest financial control or any flow-back af funds between 

the applicant exporter and the manufacturer supplier of 
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A similar view hes also been taken by GOI in its Order No. 351/2010-CX, 

dated 26.02.2010 in F, No. 195/130/2007-RA-CX in respect of M/s Sheetal 
Exports, 

ll. In view of the above, Government set asides the impugned Order-an- 

Appeal No. YDB(37)M.1/2012 dated 30.04.2012 and since the Order-in- 

Original dated 18,10.2011 was exparte remands back the maticr to the 

lower authority for following principles of natural justice and allawing an 

opportunity back to decide the same afresh, afier due verification of 

documents and pasa the order expeditiously. 

12. The Revision Application is disposed off in terms of above. 

13. So, ordered 

(SEEMA ARORA) 

Principal Commissioner & Ex-DOMeio 
Additional Secretary te Government of India. 

ORDER No.4 2-7 2020-CX (WZ)/ASRA/Mumbai NATED \G+O%, - 2020 
To, 

M/s Sheetal Exports, 
Turning Point Complex, 
Ghod Dod Road, 
Surat — 395 001 

Copy to: 
1, Commissioner/Appeals), Central Excise, Mumbairl. 
2. The Commissioner of GST & Central Excise, 13 & 15°° Floor, Air India 

wee Nariman Point, Mumbai 400 021. 
: Sr. PS, to AS (RA), Mumbai 

4. Guard file 

B Seure our: ATTESTED 
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