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COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35EF OF THE CENTRAL
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Excise Act, 1944 against the Order-in-Appeal No.
YDB{37)M.1/2012 dated 30.04.2012 passed by the
Commissioner{Appeals), Central Excise, Mumbai-1.
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ORDER

This Revision Application is filed by M/s Sheetal Exports, Turning
Point Complex; Ghod Dod Road, Surat - 395 001 (hereinafier referred o as
“Applicant”) agminst the Order-in-Appeal No. YDBI3T)M.1/2012 dated
30.04.2012 passed by the Commissioner{Appeals), Central Excise, Mumbai-

L8

2. The issue¢ in brief is that the Applicant, Merchant exporter of
processed Man Made Fabrics(MMF] had filed rebawe clalms in respect of duly
paid on the goods manufactured hy M/s Radha Dying & Printing, Mills,
Mumbai [(herein after as 'Radha Dvgl having registration  No
AAFR47T77TMXMO0] falling under the jurisdictions of Range-11, Div-Bhandup,
M-Il Commissionerate, The goods had been exported through Mumbai Port
under four ARE-1 Nos. 137 to 140 all dated 19.10:2004 and file rebale olaim
totaling to Rs. 13,57.200/-,

(3}l On scrutiny it was that the Applicant had submitied duty
pavment certificates in loose/open inatead they were suppased
to submit the same in 4 sealed cover. Therelore, doubt regarding
genuiness of the duty payment certificate was raised. llence
they were issued Show Cause Notice dated 05.05.2005 wherein
they were asked to submit a copy of the scknowledgement of
prior intimation taken from jurisdictional Supdi/AC/DC with
respect to clearance of goads in question from factory under
self-sealing and seif-certification and a Certificate issued by the
jurisdictional Supdt verifying the genuiness of duty poying
certificate.

i) The jurisdictional Supdt vide his letter dinwed 24102005
informed that the manufacturer Hadha Dyg had  availed
fraudulent credit on the basis of documents issued by various
bogus firms. The Applicant did not appear for the personal
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hearing nor did they submit any written submission to the SCN.
On the  ©basis of available records, the Assistant
Commissioner{Rebate], Central Excise, Mumbai-l vide Order-in-
Original No. 124/R/2006 dated 27.02.2006 rejected the rebate
claims.

Aggrieved the Applicant then filed appeal with the
Commisioner(Appeals), Central Excise, Mumbai-l.
Commissioner{Appeals], vide Order-in-Appeil Na.
CPA{3166]135/M1/2006 dated 20.09.2006 remanded the case
back 1o the lower autherity for following principles of nsiural
Jjustice and allowing an opportunity.

The Applicant then filed a revision application, The Revisionary
Authority vide GO! No. 191/09 dated 10.07.2009 as sct aside
the Order-in-Appeal and Order-in-Original and allowed he
apphication by remanding the case 1o the original adjudicating
authority to sanction the rebate claim.

The Applicant filed a Writ Petition No. 2114710 before the
Hon'ble Bombay High Court, The Hon'ble High Court directed
the Department o implement the GOl Order dated 10.07.2009
within one week from dale 1.e.17.03.2010. Accordingly the
Assistant Commisisone|Rebate) sarictoned the rebate claim of
Rs. 13,57,200/- vide Order-in-Original No. 15/R/2010 duted
22.03.2010.

Aggnigeved with the GOl dated 10.07.2009, the Depariment alsp
filed Wit Petiion No. 3959/2010 before the Hon'ble Bombay
High Court. The Hon'ble High Court vide Order No. dated
28.06.2011 set astde the GOI dated 10.07.2009 and sent back
the case to the onginal authority for denova consideration and
directed the adjudicating authority to decide the robate
application expeditiously and within a penod of three months,
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The Applicant was giveri three personal hearing however,
nobody appearéd. The Assistant Coammissioner(Rebate], Central
Excise, Mumbai-| vide Order-in-Original No. 163/R/2011 dated
18.10.2011 rejected the rebate claims amounting o Rs.
13,57,200/- under Rule 18 of Central Excise Rules 2002, read
with Section 118 of Central Excise Act, 1944

Aggrieved, the Applicant then filed appeal with  the
Commisioner{Appeals), Central Exoisa, Mumbai-l.
Commissioner(Appeals), vide Order-in-Appeal No,
YDB(37)M.1/2012 dated 30.04.2012 upheld the Orderin-
Original dated 18.10.2011 and rejected the Applicant's appeal.

3. Aggrieved, the Applicant filed the current Revision Applicaton on the
grounds
(a)

The High Court had passed the order dated 08.07.2011 w0
decide the case within three months and therefore the
adjudicating authority was required to act immediately o meet
with the principles of natural justice. However, the adjudicating
authority intentionally disregarded such direction and only in
the last minutes issued a letier fixing hearing on 04 10,2011 i.e.
before the ending of the three months and therefore the
appellant had made request to grant tme or one month.
However, the adjudicating authority declined and decided the
SCN under the guise that there was direction from the High
Court o decide the case within three months. Thus, the
negligence causer by the adjudicating authorily for granting
sufficient time is in violation of principles of natural justice and
therefore the order of the Commissioner [Appeals) is not correct
and legal.

it was open for the adjudicating authaority to ask for extension of
time from the High Court when the hearing was fixed neurly to
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completion of three months and the appellant was not in o
position to make submissions promptly in a short duration. In
view of this also, the order of the lower authoritics are nat,
correct and required to set aside in the interest of justice.
Though the Commissioner|Appeals) in varlier proceedings while
remanding the case to the original adjudicating authority, the
direction was given to provide the copy of the letter issued by
the Superintendent, Central Excise vide leiter F. No. Vi15)Reb:
DP/2005 dated 24.10.2005, the lower authorities decided the
case hastily without providing the copy ol the said letier which
ts in gross violation of principles of natural justice.

The lower authorities have failed to appreciate the puoint of law
that the Applicant is a merchant exporter and had purchased
duty paid goods from Radha Dyeing which are exported and the
genuineness of the export of the said goods is bevond doubt
proved and therefore the rebate cannot be denied as is
considered by Gujarat High Court in case of Central Fxcise &
Customs Vs D.P.Singh (2011 (270) ELT 321 (Guy)|. Against this
order of the High Court Revernue went In appeal vide no
SLP(Civil] CC 19577/2011 which have been decided on
02.12.2011 rejecting/dismissing the appeal of the revenue.
Thus, the issue is finally settled and the rebate claims cannat
be rejected.

The finding of the lower authorities on the basis of the lotter of
the Range Superintendent, In-charge of M/s. Radha Dyeing and
Printing Mills vide his letter F. No. V{I15|Reb-DP/2005 dated
24.10.2005 reported that the manufacturer Radha 'Byg had
availed fraudulent credit on the basis of documents issued by
various bogus firms. Hence the goods cannol be considered as
cleared against payment of duty. The appellant submits that on
the basis of the above findings, the goods cleared for export
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under the invoices of Radha Dyg cannot be denied ss there 12 no
law for denial of rebate cluims, However, the law permits to take
action against Radha Dyg for recovery of wrongly availed aredit
il any. No action can be taken against merchant exporter who
have purchased the goods atd exported. In view of this, the
rejectivn ol rebate claims on the basis of the above findings is
not carrect in law and therefore alse the said orders are
required to set asikle allowing the appesl with consequential
rehief.

In the original round of appellate preceedings, the Revisionary
Authority had allowed the appeal with consequential relief after
giving detail findings on the submissions made and documents
produced and the same documents are still good and the swme
findings are still good in the eves of law as the view taken in
Shree Shaym International have been upheld by the Gujarat
High Court for the merchant exporter and also Supreme Coure
Thus, on the basis of carlier findings, the prescent uppenl is
required to be allowed with consequential relief.

The other findings given by the lower authaorities in their orders
are not sustainable in law which 5 against [ndamentil
provisions of the Central Excise Act, 1944 and rules framed
there under as regards to export of the goods by merchant
exporter,

The Applicant prayed that the orders passed by the lower
authorities be set aside with consequential relief.

4. A personal hearing in the case was held on 27.11.2019 which was
attended by Shri K.l Vyas, Advocate on behalfl of the Applicant. The
Applicant reiterated the grounds made in their revision application and
submitted written submission. The Applicant submitlted thut case had been
filed against Radha Dyg and also submitted the Duty Payment Certificate
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and details of payment made 1o Radha Dyg. They relied in the case of
Rainbow Silks [2011 (274) ELT 510 (Bom.}).

5. Government has carefully gone through l(he relevam case records
available in case files, oral & written submissions and perused the
irmpugned Order-in-Original and Order-in-Appeal.

. om perusal it is observed that the based on the Departmental Writ
Fetition No, 3959/2010 the Hon'ble High Court vide Order No, dated
28.06.2011 had set aside the GOl dated 10.07.2009 and sent back the case
t0 the onginal authority for denovo consideration and directed the
adjudicating authority to decide the rebate applicaton within a period of
three months, The adjudicating authority vide UOrder-in-Onginal No.
163/R/2011 dated 18.10.2011 rejected the rebate claims an the fallowing
grounds:
“13. 1 have carefully gone through the case. I firnd that the caiman! had
faxed lester on 04.10.2011 wherem they requested 1o adjourn the case by dne
month. The High Court had directed to decide the case in Uveg months
Therejore, the case was not adjourned beyond the time limit. Howeper, three
opportunities. to appear in person were granted o the claimant within this
three month's period.
14. It i5 seen that the jurisdictiong] Range Superintendent vide his lelter
FNo. V(15iReb-DP/2005 dated 24,10.2005 had informed that the
monufucturer Mf3 Radho Diyng & Printing, Mills, hud avaled fruudulent
cradit on the basis of documents issued by vanbus begus firms. [lence the
goods can nat be considered as cleared against payment of duty
15. Payment of duty is a mandalory condition far claiming eebate. In new
of the jurisdictibnal range officer’s letter mentioned aboue, ! hald that duty has
not been dischanged against the cléamnce of said goods.”
And last Paras of Order-in-Appeal No. YDB(37IM.1/2012 dated 30.04 2012
“From the above, it is cdeared that, the payment of duty s a mandatory
condition for sanction the rebate claim to ensure the duty pawd character of the
goods. The Range Supenntendent in charge of M/s Radha Dipng and Printing
Mills, vide his letter F.No. V{15]Rab-DP/ 2005 dared 21 10.2005, reportedd that
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the said unit had availed credil on the basis of documents 1ssued by vanows
bogus firms ancl henoe goods cleared by them, using the said credil can not be
considered, us gods clearsd against the payment of duty,

in view of the above, [ uphold the impugned order and rejest the

apgpeal”

7. Government finds that Applicant had submitied Duwly Payment
Certificate and the same was issued on 09.12.2008%. The junsdictionsl
Supdt, Range-02, Bhandup Division, Mumbai-lll in-charge of Radha Dgy
vide F.No. C.Ex.R-02/DPC/Radha/04 dated 09.12.2004 had certlied as
follows: -

DUTY PAYMENT CERTIFICATE

This is fo certify that M/s Radha Dyeing & Printing Ailis, 149/2,
Gemdext Raod, Bhandup, Mumbai-400 078 having Registralion No
AAAFRY777MXMO0] has paid the Central Lxeige duty on clearance iAde
Jollowing inucice to M/ s Sheetal Export, 411, Turing Point Complex, Ghod [os
Road, Surat falling under Chapler-54. The details of duty payment am as

wnder -
Cenvat Credit Tatal duty |
Acrount (GR23A through
Inweice No. & | ARE-1 No. | Part-ll) Entry No & | Cenval Remaria
Dyate 7 Date dats Creefit
N _ | Account

683 dr T37ros. ENo 2048731 1004 | 3,359,300/ | Conpnfidatemd
19.10.0+ 05 & 2281/08.11.04 entry marle

ddr in Concat

19.10.04 I Credlit
&83dt 138/ 04 ENo 2096/3]_T0O04 | 339,000/ | Avoouns
19.10.04 05 & 2281/08 11.04

ot

19.10.04 !
684 di 1397 0% ENa.2049/31.10.0¢ | 339,000/ |
19.700¢ | g5 & 2081/08 1104

elt

19.1004 | o ul
&85 de 130/04- | ENo 2049/31 j0004 | 3,35 3007 l
i 1ga4 as & Z28I/0R. (T4

o |

£9.10.04 |
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8. The Government notes that the Commissioner{Appeals) in the lindings
in Order-in-Appeal No. CPA(3166)135/MI1/2006 dated 20.09.2006 -

“In the present case the manufacturer M/s Radha Dyeing & Protting
Mills received row matenals/inputs from some of their clients These units
either did not exist or issued bogus cenval documenis. [f the cenuatable
documents are [from non-existent firms issuing cenvatable documents then
there cannot be credit accumulation in the RGZ3A aceount or RG23C account,
Despite this if spmebody daims that proper duty has been paid on the export
goods in which these inputs/ raw materials covered by such bogus
documenits. The reply to such clmm should be in the nepative. It is bicause no
@ credit balance i the RE23A accounl was there to discharge duty on the
firushed goods in which duty pmd raw materals/ ipuls were used. Much liss
there was any reason to reficwr that the exported goods weresuch poods an

sueh goods on which proper excise duty was paid
Only 4 ARE-ls were involved. There ARE 18 have been mentianed in
the impugned order-in-Onginal on the foris side of the order gelher with
retevant Skipping Bills and Hils of Lading numbers. ul it is alse on record
that appellants have nefther submitted their reply nor appeared for personal
heanng Simple non-appearante of the appellant does not establish the fact
that they did not have anytfang to say Similarly, non submission of reply
dpes not indicate adrmission of guilt on the part of the appellant, The amount
invoived is also not small it would no! be fair 1o rejec) their clamy for abope
regsons. Appellot may have receiied duty posd inputs/mw materinls also
‘ Sfrom genuine suppliers/ customers as all companies/ firms supplying duty pawd
inpuis cannol be bogus units. There may be some pecumulaied bhalanee in
RG23A due 1o such bonafide business transactiony. Appellants should
produce the euvidence Before the lpwer awthority No ewidence has been
produced before the undersigned as lo how much dully was puod by the

appellants from PLA.
ORDER

Having regard to above facts and crcumstances the mailer (s
remandsd back to the lower authority for following principles af natural justice

and allowing an epportunity,”
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9. The Government nates that the Applicant as por records was never
declared or proved to be fake/bogus unit and there is nothing on record to
show that there was any further investigation/issuance of show cause
notices and Orders-in-Original in this case against the Applicant by any
Central Excise Commissionerate. In the present case, the impugned Order-
in-Appeal has merely proceeded on presumption that, the Applicant may be
a party to the fraudulent availment of credit, withotit any evidence to that
effect, nor do records indicate anything to the effect that uny show cause
notice was issucd to the Applicant alleging bogus purchase or wrong
availment of credit. The Hon'hle High Court in its Order dated 28.06.2011
in Para 9 had made observation lor show cause notice issued to Radha Dyg

and had observed that -

"Sinoe. the notice o show cause 1s perding for adudicolion we past ooy
that we have it mode any observations on the menis of the allegaiion.”

Thus, the entire proceedings of adjudication 8 to be tuken ifito
consideration in light of the adjudication proceedings against Radha Dyvg
against whom the cause notice for recovery of wrongly availed Cenval credit
is going on. The Applicant have submiitted the Duty Paymerit Certificate
dated 09.12,2004 issued by the jurisdictional Supdt and details of cheque
puyments made to Radha Dyg by them. Further, the Range Supdt vide
lettér dated 24.10.2005 had infortned that the manufacturer Radha Dve had
availed fraudulent credit on the basis of dorument issued by various hogus
firms. Government is in agreement of the fndings made by the
Commissioner(Appeals) in Order-in-Appsal CPA{3166)135/MI/2006 dated
20.09.2006. Hence dernial of mbale based on presumptions and
assumptions is not legally sustainable. Governmenl therefore, is of
considered opinion that the Order-an-Apocal No. YDR(ETIM.1/2012 dated
30.04.2012 passed by the Commissionet{Appeals], Central Lxcise, Mumbiii-]

s appreciation of evidence and needs to be set aside.
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10. Government observes that the benefit of rebate claim cannot be denied
on the basis of conjecture. GO! vide its Order No, 501 /2009-CX, duted 29-
12-2009, in F. No. 195/88/2007-RA-CX, in the case of M/s Vikram
International observed that

% there (s no doubl that the goods have not been exported oul of
India in terms of Rule 18 of Central Excise Rules, 2002 read with
procedure prescribed under Notification No. 40/2001-C.E [N.T.), dated
26-6-01 and under certification of Cusioms authorities al the pori of
export. There is no obserpation lo the contrary either in the arder of
rebate: sanctioning authority or order aof Commisswoner (Appeals). It 1s
also ohserved that goods were supplied to the applicant under cover of
duty paying Central Excise documents and in the invoices issued the
. duty amount paid by manufacturer has been mentioned and for the
goods supplied the applicant has made payment of total amount
inclusive of Central Excise Duty. This positiont is not disputed. The only
statutory requirement of duty paid character by way of certification by
Supxdt, Central Excise in triplicate copy of ARE-1 in terms of Notification
No. 40/2001-C.E. (N.T.), dated 26-6-0] read with paras 8.3 and 8.4 of
Central Excise Manual is also not in dispute. In the arder-mn-original and
order-in-appeal, there is no charge or allegation thal the transaction
between exporter/ applicant and the manufacturer/ suppher was not @l
arms length or not in the nature of 4 transaction in the normgl course of
business or non-bona fide and influenced by any extra commercial
consideration. In fact there s nothing on record o establish, much less
point out even prima facie any role direct or indirect, connivance or
intention of the applicant in the act of procurement of inputs by supplier
manufacturer on basis of bogus inveoices, . ...

The applicant/ exporter who has bonafidely purchased and exported the
goods after payment of entire amoun! inclusive of duly per se cannot be
also penalized by way of denying s claim for rebate if otherwise it 1s
in order, especinlly when no évidence has been laid 1o show any
mutuality of interest firanoal control or any flow-back of furnds between

the applicant exporter and the manufacturer supplier of
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A similar view has also been taken by GOl in its Order No. 351/2010-CX,
dated 26.02.2010 in F. No. 195/130/2007-RA-CX in respect of M/s Sheetul
Exports.

11. In view of the above, Government sel asides the impugned Orderan-
Appeal No. YDB(37)M.1/2012 dated 30.04.2012 and since the Order-in-
Original dated 18,10.2011 was exparte remands back the matter 1o the
lower authority lor following principles of matural justice and allowing an
opportunity back (o decide the same afresh, afier due vorification of
documents snd pass the order expeditiously.

12. The Revision Application is disposed off in terms of above,

13. So, ordered

(SEEMA NRORA)
Principal Commissioner & ExX-Oilcio
Additional Secretary te Government of india.

ORDER No. MM 2./2020-CX (WZj/ASRA/Mumbai DATER V603 2020

To,
M/s Sheetal Exports,
Turning Point Complex,
Ghod Dod Read,

Surat - 395 001

Copy to:
1. Commissioner{Appesals), Central Excise, Murnbai-l.
2. The Commissioner of GST & Central Excise, 13 & 150 Floor, Air India

ha/B-l'l:!g. Nariman Point, Mumbai 400 021.
- Sr. P.S to AS [RA}, Mumbai

4. Guard file
B Suarelopy: ATTESTED
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