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ORDER 

This revision apphcation has been filed by Shri Abdul Rahaman [herein after referred to 

as the Applicant) against the order C. Cus No. 119/2016 dated 29.02.2016 passed by 
the Commissioner of Customs (Appeals), Chennai, 

2. Briefly stated the facts of the case is that the applicant 2 Sri Lankan citizen arrived 

at the Chennai Airport on 12.02.2016. Examination of his-persan resulted in the recovery 

of Four gold biittons weighing 167 grams-valued-at Rs. 3,98,751/- (Rupees Three Lakhs 

Ninety eight thousand and Seven hundred and Fifty one | kept in his undergarments. 

a. The Original Adjudiceting Authority vide Order-In-Original No. 86/2016 Batch C 

dated 21.01.2016 oriered abschite confiscation of the impugned gold under Section 111 

dj, and (I! of the Customs Act read with Section 3 (3) of Foreign Trade (Development & 

Regulation) Act, and imposed penalty of Rs. 40,000/- utidet Section 112 (a) of the 
Customs Act. 

4. Agerieved by the said ordér, the applicant filed appeal before the Commissioner 

(Appeals) who vide Order-In-Appeal No. 119/2016 dated 29.02.2016 rejected ‘the 

appeal of the applicant. 

5. The applicant has-filed this Revision Application interalia on the following grounds 

that: 

5.1, The order of the Commissioner (Appeals) is against law, weight of evidence 
and circumstances and probabilities of the caxe: gold is not an prohibited item and 
can be-released on payment of redemption fine and duty; The Appellate Authority 

has simply glossed overall the judeemetits and points raised in the Appeal grounds; 

He is the owner of the gold and had brought the gold for his family; He was all along 

at the Red Channel under the contro] of the officers and: did Not pass through the 

Green channel; The only allegation. is that he did not declare the gold; The 

Adjucication authority hes not weed the digtretion under Section 125 of the 

Customs Act,1962; he had not concealed the pold ingeniously; Gold must be 

prohibited before import or ¢xport simply because of nan-declaration goods carhot 

became prohibited; docs not distinguish between the owner of carrier of the goods, 
the contention of the department that the poled cannot be released to the Appicant 

becsuse he is not the owner goes against the law; The CBEC Circular 09/2001 

gives specific directions to the officer of Customs in case the passenger has not 

filled the declaration form, to verify details and fill up the declaration form, This 

exercise Was not carried out by the officers. 
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5.2 The Revision Applicant cited various assorted judgments in suppart af 

penalty. 

6. A personal hearing in the case was beld on 19.04.2018, the Advocate for the 

respondent Shri Palanilamar re-iteratted the submissions filed in Revision Appiication 
and cited the decisions of GOI/Tritunals where option for re-export of gold was 
allowed. Nobody from the department attended the personal hearing. | 

7. The Government has gone through the facts of the case, The goods were not 

declared by the passenger as required under Section 77 of the Customs Act, 1962. 

Under the circumstances confiscation of the goods is justified. 

8. However, the Applicant was not interorpted while trying to exit the Green Channel. 

There is also no allegetion of the Applicant trying to pass through the green channel. 

The ownership of the gold is not disputed. Government, also observes that the gold 

wes not ingeniously concealed. The Applicant is a frequent eveler, and yet there are 

no previous offences registered against him. Further, The CBEC Circular 09/2001 

gives specific directions to the Customs officer in case the declaration form is 

incomplete/not filled up, the proper Customs officer should help the passenger 

record to the oral declaration on the Disembarkation Card and only thereafter 
should countersign/stamp the same, after taking the passenger's signature, Thus, 

mere non-submission of the declaration cannot be held against the Applicant. 

9. There are a catene of judgments which align with the view that the discretionary 

powers vested with the lower authorities under section 125(1) of the Customs Act, 

1962 have to be exercised, In view of the above facts, the Government is of the opinion 

that a lenient view can be taken in the matter. The Applicant has pleaded for re-export 

on redemption fine and reduced persona! penalty and the Government is inclined 

to accept the plea, The absolute confiscation in the impugned Order in Appeal 

therefore needs to be modified and. the confincated goods are liable to be allowed for 

re-export on redemption fine and perialty. 

10. In view of the above, Government allows redemption of the confiscated pold 

bits for re-export in lieu of fine, The enld bits weighing 167 grams valued at Rs. 

3,98,751/- (Rupees Three Lakhs Ninety eight thousand and Seven hundred 

and Fifty one ) is ordered to be redeemed for re-export on payment of redemption 

fine of Fs, 1,75,000/- [Rupees One lakh Seventy Five) under section 125 of the 

Customs Act, 1962. Govenimient also observes that the facts of the case justify 
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reduction in the penalty imposed. The penalty imposed on the Applicant is therefore. 

reduced from Ra. 40,000/- (Rupees Forty thousand) to Rs. 35,000/- | Rupees Thirty 

Five thottsand) under section 112{a) of the Customs Act, 1962. 

11. The impugned Order in Appeal stands modified to thot extent. Revision 

application is partly allowed on above terms. 

12. So, ordered. 

(ASHOE KUMAR MEHTA) 
Principal Commissioner & ex-officio 

Additional Secretary to Government of India 

ORDER No.4®2018-cUS (sz) /ASRA/MUMBAL. DATED? 06.2018 

To, 

Shri Abdu! Rahaman 
C/o S. Patanikumar, Advocate, 
No. 10, Sunkurama Chetty Street, 
Opp High court, 2™ Floor, 
Chennai 600 001. 

i. "hn Csiaalobee 0 Garnteuee: due International Airport, Chennai. 
Sm cmaitaens Soe (Appeals), Custom House. Chennai. 

- Sr, P.S. to AS (RA), Mumbai. 
4. Guard File. 
5. Spare Copy. 
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