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Date of Issue: 415 2020 

ORDER NO.lj~-4.9..3 /2020-CX (WZ) /ASRAJMUMBAI DATED.;t~ .0$2020 

OF THE GOVERNMENT OF INDIA PASSED BY SMT. SEEMA ARORA, 

PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 

THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF CENTRAL EXCISE 

ACT,1944. 

Applicants 

Respondents 

Subject 

M/s Karishma Overseas, Surat. 

412A, TUrning Point Complex, 

Ghod Dod Road, Surat- 395 001. 

Commissioner of CSGT & Central Excise, Mumbai South. 

: Revision Application filed, under Section 35EE of 
Central Excise Act, 1944 against the Order-in-Appeal 
CPA(3146)/115JMI/2006 dated 25.08.2006 passed by 
the Commissioner of Central Excise (Appeals), Mumbai -I. 
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ORDER 

F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

These revisi9n applications have been filed by the applicant M/ s 

Karishma Overseas, Surat against tile, orders-in-appeal No. passed by the 

Commissioner of Central Excise (Appeals), Mumbai Zone-1. The details as 

under:-

Sr. Revision ~pplicant ~gainst Order-in-Appeal No. 
No. ~pplication No. and Date 

1. 195/94/07-RA ~/ s Karishma Overseas, CPA/3191/ 160/M-l/2006 
Surat dated 23.03.2007 

2. 195/732/06-RA M/s Karishma Overseas, CPA/3146/ 115/M-l/2006 
Sur at dated 25.08.2006 

2. Brief facts of the case in Revision Application No. 195/732/06-M & 

195/94/07-RA are that the applicants had f!led rebate claims in respect of 

duty paid on the goods manufactured by M/ s Globe Traders, M/ s Mansa 

Traders & M/ s Radha Dying & Printing Mills. The goods have been exported 

through Mumbai port under various ARE-ls. Deficiency Memo-cum-Show 

Cause Notice-cum-call for personal hearing were issued to ~e applicants 

requesting them to submit the copy of the acknowledgement of prior 

intimation given to jurisdictional Supdt.f Asstt/Dy. Commissioner With 

respect to clearance of the goods in question from factory under self-sealing 

and self-certification, or alternatively to submit a certificate from 

Jurisdictional Asstt. fDy. Commissioner f Range Supdt. confmning that the 

goods were cleared under self-sealing and self-certification under prior 

intimation to the department. A copy of the same was also forwarded to the 

said Supdt. requesting him to confirm the genuineness of the duty paying 

certificates after verifying the details of Cenvat Credit availed by the 
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F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

for the personal hearing fiXed for the purpose nor have they given any written 

submissions-in the case. The applicant was asked to produce the duty 

payment,,s_ertificate from jurisdictional)~ange Supdt. in a temper-P:t:90f sealed 

cover. The · Asstt. Commissioner ·. (Prev.) Central Excise, Thane-! 

Commissionerate informed that a Central Excise case of fraudulent Cenvat 

Credit availm.ent against the supplier of the goods, who were found to be 

involved in Cenvat Credit on the basis of invoices raised by the non-existent 

companies and utilized the same for duty payment on goods cleared for export 

and thereafter to avail rebate of the said duty. The Asstt. Commissioner, 

Central Excise, Mumbai-1 vide Order-in-Original No. 122/R/06 dated 

27.02.2006 rejected all tbe rebate claims. 

3. Being aggrieved by Order in Original, tbe applicants flied appeals before 

Commissioner (AppealsL who after consideration of all the submissions 

rejected the same vide impugned Order in Appeals. 

4. Being aggrieved by impugned order-in-appeal, tbe applicants had ftled 

these revision applications before Central 

5. Govemmerit had after due consideration of oral and written 

submissions of the applicants and after due perusal of the orders passed by 

the lower authority along with the relevant case records, deliberated upon and 

allowed appeals by holding !bat tbe ratio of GOI order No.304-307 /07 dated 

18.5.2007 in tbe case of M/s Shyam International, Mumbai was applicable to 

the case as the merchant exporter cannot be denied the rebate claim for the 

reason that the manufacturer hasallRiled-cmvat credit wrongly on the basis of 

bogus duty paying documents especially when there is no evidence to show 

any mutuality of interest, fmancial control, any flow back or fund flow 

between merchant exporter and manufacturer I supplier of goods. 

6. On being aggrieved by the above Government of India Revision Order 

No. 433-434/07-Cx dated 10.07.2007 for M/s Karishma Overseas, Sura! and 
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F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

G.O.I., the respondent department preferred a writ petition ·No. 10375/2009 

before the Ho'ble High Court of Jurisdiction at Bombay. 

7. The Hon'ble High Court vide common orders dated 28.06.2011 (as 

made applicable to various writ petitions) has remanded the cases for denovo 

proceedings for deciding the cases in light of its judgment dated 27.6.2011 in 

W.P.No.3956 of2010. 

8. The personal hearing m the matter was fixed on 03.12.2019, 

10.12.2019 & 08.01.2020. Neither the applicant nor the respondent attended 

the same. From the records 1;3.vailable in the case file,_ it is found that the 

personal. hearings for the above case were fiXed on 01.06.2012, 28.06.2012 

and 21.12.2012. Hearing held on 01.06.2012 in these cases was attended by 

Shri K.I.Vyas, Advocate on behalf of the applicant, reiterated above grounds of 

respective revision applications. Shri P.K. Bolrra, Deputy Commissioner 

Division A, Mumbai-I, appeared for personal hearing on 21.12.2012 on behalf 

of respondent department and while reiterating submissions as already made 

on record ~so said that the outcome of investigations if any from 

jurisdictional officers against manufacturers s will be intimated in due course. 

He submitted his reply vide letter F. No. V(15)Feb/Ch.54/05-06 dated 

18.12.2012, wherein it has been stated that no investigations were carried out 

against the merchant exporter who are applicants in these cases and records 

available in their office do not show any evidence or information regarding 

investigation of exporters with the allegedly fraudulent manufacturer­

suppliers. Further, the Deputy Commissioner, CGST & CE, Division-III, 

Mumbai South vide his letter F. No. CGSTfM.South/Div.IIIJMisc/3/2019-20/ 

5146 dated 06.02.2020 replied that his office has not received legacy file 

/record in respect of the applicant from erstwhile Central Excise, Mum bai-l 

Commissionerate. 

9. Government has carefully gone through the relevant case records and 

perused the impugned orders-in-original and orders-in-appeal. Since a 
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F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

10. Government notes that the applicant as merchant exporter 

purchased/procured their export goods (i.e. processed fabrics) from different 

manufacturers. There is no dispute to the factual details on record for the 

completion of exports and filing of claims of rebate in terms of Rule 18 of the 

Central Excise Rules 2002 read with Notification No.l9 /2004-CD(NT) dated 

06.09.2004. Government notes that such like issue has already been decided 

by the revisionary authority vide GO! Order No. 304-307/07 dated 

18.5.07(F.No.198/320-323/06) in the case of Mfs Shyam International 

Mumbai. In this case revision application was filed by department i.e. CCE 

Mumbai against the orders-in-appeal No. 326 to 329/M-lll/2006 dated 

18.05.06 passed by Commissioner of Customs and Central Excise (Appeals) 

Mumbai Zone-II. In the said GOI Order it was held that the merchant exporter 

cannot be denied the rebate claim for the reason that manufacturer has 

availed Cenvat Credit wrongly on the basis of bogus duty paying documents 

when there ls no evidence to show that the applicant merchant exporter was 

party to fraUd committed in fraudulent availment lof cenvat credit. 

11. Government notes that similar-issue was involved in the case of M/ s 

Roman Overseas decided by Government vide G.O.I. order No. 129/10-CX 

dated 07.01.10 relying on said G.O.I. order No. 304-307/07 dated 18.05.07 in 

the case Shree Shyam international Mumbai. The above mentioned G.O.I. 

order No. 129/10-CX dated 07.01.10 was challenged by department in a writ 

petition flied before Gujarat High Court. TJ:le Hon'ble High Court of Gujrat vide 

order dated 31;03.11 reported as 2011 (270) ELT 321 (Guj.) has upheld the 

said G.O.I. order dated 07.01.2010. The para No. 10 to 15 of said judgment are 

reproduced below: 

"10. From the ma!erial on record noted above. we find that insofar as respondent M!s Roman Overseas is 

roncemetf, it had pwdtasedgoods ojler payment of duJy to Ute manqfadw-er. On such duty, respondent US 

Roman Overseas was within its rights to daim cenvat credit w!Jlch war passed on by Ute seller ofdte goodr ie 

M!s Unique Exports. It is of rourse a fact dtat such goods were not duty paid. Fad /uJHt?ver, remains that drere 

are no allegations Utot respondent US Roman Ovm;eas was pmt qf tmy such fraud, had tmy knowledge of Ute 



F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

fact that dilly wa> 1101 paid or I hath luul foiled /Q take any premution as required nnder suh-rule(3) of Rule 9 of 

CenvatcreditRules whidz rwls as nnder. 

In view of above discussion, we foul Utat rerpondod Mi.f Roman Ovet=s CJJnJWI be denied Ute bentjit of 

rebate claims. Particularly, when there are no a!legations that respondent Mls Roman Ovet&'iZS' either had 

/uww/eilge or had even failed 1lJ tnke basic care required in law or in general tenns to verify tltat goods were 

duty paid 

language of Rule 18 lwwever, mqy pose some question. In particular, it mqy be contended duil Rule 18 

envisages rehatefor dilly paid. Tenn duty paid as po Ute deplll1mJ!Jit would .be dilly paid /Q diP. Gowmment 

and not otherwise and when tw duty is pakt tlzere can be 1W rehate. In our~ lwwever Rule 18 also can he 

lookedjivm this angle Insofar as rerpondent Mi.f Roman Ovet=s isronrmwl, h luulpaidfoil dow pm1ly by 

paybtg duty direclly /Q Ute Government and pmf!y by availiJtg wwat credb. To do so, they luul made pay111eJd qf 

part dow 10 seller of goods. Insofar as rerpondont Mi.f Roman Ovmeas is wnrmwl, Utenfore, entire dow is 

paid by Own of whic/• his claiming rebate of Ute duty paid on exdsahle goods upon eventual e:<porl. 

3) 

4) Relimtee .~!?!.~on decision in case of Sheela Dyeing & Printing MtUs P. lid "' CCE & G 
Surat;( repoiwl in 2008 (234, ELT408 (GO, wltendn issne involvedwos whedter while taking cemat credit on 

inplds, Ute applicant luul taken reasonable steps to ensw• Utat goods are dow paid It was in this background 

relybtg on suh-ru/e (2) of Rule 7 ofCenvat CredhRu/es, Omrt fowu/ Utat appe/imd luulfoiledto take snelt care. 

In Ute prese!d care, we have alreaizy notiCJ?d dtat snell avenneuJs and allegations are JUd on Tr!CIJrd. In fort 

findings are 10 Ute rontraJy. 

. 
. 14. In tlze resull, we are ojd1e view tlurt impugned order.; require IW interjereJtce. " 

Government notes that Hon'ble High Court has laid down the principles 

that rebate claim cannot be denied to merchant exporter if he is not party to 

fraud committed at manufacturer or input supplier end and he has paid duty 

on valid duty paying documents. 

12. Government further notes that in this matter the alleged 

association/ connivance of the applicant in 'fraudulent availment of cenvat 
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F. No. 195/732/06-RA 
F.No. 195/94/07-RA 

investigation conducted by the department in respect of involvement of 

applicant in fraudulent availment of Cenvat credit are not placed on record. 

Further it is also noted that in the background of proceed.ings of this matter, 

lower authorities ."have not followed the principle of individual verification of 

genuineness of transactions as laid down by Hon'hle Gujarat High Court in its 

order dated. 31.03.2011 in case of M/s Roman Overseas and other in SCA 

No.16269/2010 wherein the careful and analytical applicability of this 

authority's decision in Mfs Shree Shyam International order No. 304-307 

dated 18.052007] was upheld. The SLP No. CC 19577/11 filed by department 

against this order dated 31.03.2011 of Hon'ble High Court of Gujarat was 

dismissed by Hon'ble Supreme Court vide order dated 2.12.11. Applicant has 

also argued that he was not supplied the relied upon documents such as 

jurisdictional Superintendent of Central Excise report and alert circular issued 

by Commissioner Central Excise. The relied upon documents are required to 

be supplied to the noticee to comply with the principles of natural justice. In 

view of totality of all the above said details and the facts of the case, 

Government in the interest of natural justice fmds it proper to remand back 

the case to the adjudicating authority for fresh consideration in the light of 

observation and discussions made in foregoing paras. 

13. Government therefore sets aside the impugned orders and retnands the 

case back to original authority for denovo consideration by taking into account 

the above observations and judgment dated 31.03.2011 of Hon1e Gujrat High 

Court. The applicant will be supplied the copies of relied upon documents and 

a reasonable opportunity of hearing be afforded to them. 

14. The revision application is thus dispOsed of in terms of above. 

15. So, ordered. 

(SEE 
Principal Commissione Ex-Officio 

Additional Secretary to Gove ment of India 

ATTEST D 

B. LOKANAT~REDDY 
Deputy Commissioner (R.P..) 



4S.l-LJ~2> 
ORDER No. /2020-CX (WZ) / ASRA/Mumbai 

To, 
Mf s Karishma Overseas, Surat. 
412A, Turning Point Complex, 
Ghod Dod Road, Surat- 395 001. 

Copy to: 

F. No. 195/732/06-RA 
F. No. 195/94/07-RA 

DATED 2.9·0S"·.2.02.o 

1. The Commissioner Of Central Goods & ·services Tax, Mumbai South 
Zone, 15th Floor, Air India Building, Nariman Point, Mumbai- 400021. 

2. The Assistant Commissioner (Maritime Commissioner), Division -II, 
Mumbai South Zone, 13th Floor, Air India Building, Nariman Point, 
Mumbai- 400021. 

3. The Commissioner of Central Goods & Services Tax, (Appeals-I), 9th 
Floor, Piramal Chambers, Jijibhoy Lane, Lalbaug, Parel, Mumbai - 400 
012. 

4. 5)r. P.S. to AS (RAJ, Mumbai. 
c._...¥Guard file. 

6. Spare Copy. 


