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ORDER 

This Revision Application is filed by the Commissioner , Central tixcise & 

Service Tax, LTU, Mumbai (hereinafter referred to as “the Applicant”) aguinst the 

Order-in-Appeal No163/BPS/LTU/MUM/2013 dated 27.07.2013 passed by the 

Commissioner (Appeals}, Central Excise & Service Tax, UTU, Matmbai 

2. The facts of the case, in brief, M/s Wajaj Auto Lid (here after os 

*Respondents’) in their two units ic. Plot No. 1, Village Mibhalunge, MIDC, 

Cheakan, Purie- 410501 and Bajaj Nagar, Waluj, Aurangabad-431 136, are enguped 

in the manufacture of excisable goods viz, two wheelers, three wheelers under 

Chapter 87 of Central Excise Tariff Act, 1985 and also export of the goods 

manufactured by them in terms of Rules 18 and 19 of Central Excise Rules, 2002, 

The Respondents vide letter No. ORP/FIN/CEX/PERMISSION/72 diated 

24.02.2010 addressed to the Commissioner of Central [ixcise & Service Tax, LTU, 

Mumbai informed that the excisable goods removed for export without payment of 

duty, which were deposited in Customs Ronded Warehouse known as Punjab 

State Container & Warehousing Corporation Ltd. |CONWARL] situated al Sector 2, 

Dronagiri, Taluka Uran, Dist. Raigad, Navi Mumibai-400107 have been destroyed 

in the fire on 31.01.2010 pending customs inspection / shipment order. They 

enclosed various documents for receipt of goods and the fire report made by CFS 

personnel with police station. They further claimed that the suid excisable gomls 

cleared from the factory under cover of ARE-I's, which gat damaged in fire, arc 

unfit for consumption or marketing and claimed remission of duly on the goods. 

Thereupon the Respontients were issued Show Cause Notices 

Nos.LTUNUM/CX/GLT-1/Bajaj-Chakan/151/2010-11 and LTU/MUM/CX/GLT 

| /Bajaj-Waluj/152/2010-11 both dated 14.01.2011 on the grounds that the 

subject excisable goods were destroyed ( damaged in Gre on 31.01.2010 ie after 

the said goods had been removed from the factury of their manulucture and they 

had failed to submit proof of export for such goods removed from the factory of 

manufacture, within six months. They were required to “sue moto’ ta depasit the 

interest, which they had failed to do so. Therefore, the duties of payable 
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on the said excisable goods temoved for export without payment ‘of duty, was 

recoverable with interest from them, Therefore, the Respondents Were upon to 

show cause as to why the duties of excise amounting to Rs. 15,55,424/- and lds. 

18,17,067/- respectively should not be recovered from them, with interest under 

Section 114 read with section 11A13 of the Central Excise Act, 1944_ 

3. inacommon order, the aforesaid two show cause nolices were adjucicniwe 

by the Additional Commissioner , Central Excise & Service Tax, |.TU, Mumbai vide 

the Order-in-Original No. O3/LTU/Mum/2013/ADDL/AU dated 08.02.2013 

wherein 

(i) confirmed demands of Central excise duty amounting to Rs 

15,535,424 /- and Rs. 18,17,067/- respectively along with interest 

(i) imposed penalty of Rs. 1.56,000/- and Rs, 1,82,000/- respectively 

under Rule 25/1){d) of Central Excise Rules, 2002 

{iii} imposed penalty of Rs: 10,000/- on each unit uncer Rule 27 of 

Central Excise Rules, 2002. 

Aggrieved, the Respondents then filed appeals with the CommissioneriAppeals), 

Central Excise & Service Tax, LTU, Mumbai. The Commissioner(Appeals) vide 

Order-in-Appeal Nol63/HPS/LTU/MUM/2013 dated 27.07.2013 sect aside the 

Order-in-Original dated 08.02.2013 on its merit as well as on jurisdiction as the 

same was found not sustainable in law and allowed the Respondents appeal with 

all its consequential relief, if.any. 

4. Aggrieved, the Applicant then filed the current Revision Application en the 

following grounds: 

{i} The Additional Commissioner, LTU vide impugned O10) had decided 

two Issues. 

(a) Non-submission of proof of export within six months [rom the 

removal! of goods; and 

(b) Claim for Remission of duty. 
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(ii) So far ag first issue is concerned, the conditions and procedure 

relating to export without payment of duties ure contained in 

Notification No.42/2001-CE(NT] dt. 26.6.2001. In the present case. 

the Respondents had furnished Letter of undertaking and were aware 

of their obligation referred to in Para 3.5 of the Notificution dated 

26.6.2001 and ought to have fulfilled the same suo mote. Para 3.5 of 

the Chapter 7 states that after 15 days of expiry of the stipulated 

period, the non-payment of duty will be treated as urrcars of revenue 

and department will proceed to recover the sume @s sum duc 10 

Government’. It is observed that the assesser have failed to file the 

proof of export as required under provisions of Rule 19 of the said 

Rules read with Notification No.42/2001-CE(NT) di. 26.6.2001 within 

six months from the date of export or such extended period, to the 

jurisdictional Dy./Asstt. Commissioner of Central Excise. Hence the 

Order-[n-Original passed by the Additional Commissioner, |.TU un this 

issue is well reasoned and proper and legal. in this they relied in 

judgment of Hon'ble CESTAT in case of S.V.G. Export (P) Lid. Vs. 

Commissioner of C. Excise, Chennai-II] (200M (292)FI.T 205 

(Tri. Chennai)| 

fii) The CommissionerjAppeals) contended that the Respondent hod 

cleared their goods without payment of duty ic. under Yond for export 

purposes and had deposited them in the Custom Lionded Warehouse 

(CONWARE) and held that as per definition of ‘place of removal” the 

place of removal is port of export of the said goods. Thus goods were 

destroyed before their removal. llowever, in the light of abowe said 

judgment of M/s S.V.G_ Export (Supraj, (he contenuon of 

Commissioner (A) is nol correct. 

(iv) As regarda second issue, Rule 21 of the Central Excise Rules 2000 

provided for remission of duty in certwin situutions. Considering the 

total amount of duty of Ks. 33.72,491/- in the present case, ihe 

Competent Central Excise Officer for remission of duty is 

“Commissioner’. Therefore instead of setting aside the issue on the 
“a 
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basis of ‘jurisdiction’, the Commissioner (A) should have remanded to 

the Commissioner, LTU for deciding the issue of remission of enods. 

Legal provision of the romission of duty in ceriain siiuations as been 

clarified at Chapter 18 Part-! of the CARC’s Central Excise Manual is 

reproduced herein below : 

“12. Where it is shown. to the satifaction of the Central Kerise Officers 

specified in Table below that goods hav’ bev lust or destroyed by 
natural cause or by wrhaundable acodent or are cigimed by the 

manufacturer as unfit for consumption er for marketing, at any time 
before removal, he may remit the duty payable on such goods ax 
Specified in the corresponding entry in the said Table, subject to auch 
conditions also may be imposed by him by ornter in writing. The 
competence to supenise destruction of excusable gootis elaimerl Diy thie 

manufacturer as unit for consumption or for marketing, al af lire 

before removal has also been specified in column 4.0f the said Table. 

Destruction shall be carried on only after the competent officers have 
passed the order for ramission (emphasis addert)’. 

In case of judgment of [lon'ble Tribunal in S.\V.G Export (Supra) in 

para 4 it is held that — 

“4 T have carefully considered the focts of the case and the rival submusstoiis 

The impugned order sustained demand of duty due on goods cleared for 

export but were involved in aewdent und were damayed. As the impugned 

goods were not exporied in terms of te bond executed by the appellants, they 

are required to discharge the duty due on those goods The duty fialvlity ari 

the impugned goads could he waived only if there are enabling provisian in (he 

Statute. Rule 21 af Central Excise Rules, 2002 which provides far nemission of 

goods destroyed in the accidents is subject to the candinon that the damage is 

suffered by the excisable yoods before their removal from the fuctory. In the 

instant case, the goods have been damaged after they were cieared for eqport 

and outside the factory. There Thbunal in the case af [lind Nippon Rural 

Industnes (P) Lid. case supra, hod held that there is no provisions for 

remission of the duty once goods have been cleared from the factory. The 

Tribunal, in the case of Siraj Sons, Bombay v. Collector of Central Excise 

Bombay-! reported in 1988 (35) E.L.T. S97(Tri) has held that waiver of duty és 
not claimable if goods are destroyed hy the fire after clearcnce and before 

export. The ratio of the Tibunal’s decisions are to the effect that duty is liable 
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to be paid by the assessee in respect of goods cleans far export anel 

destroyed before export. Respectfully following the abo ratio, I find tht tre 

appeais to be dewaid of merit. Therefore, the appeals are dismiased ~ 

{vii] Thus, Applicant prayed that the said Order-in-Appeal, to the extent of 

“non-submission of proof of export’ be set aside, with repards to 

“remission of duty” be remanded batk to the proper authority and 

suitable orders may be issued considering the above points. 

5. A personal! hearing in the cuse wus held of 06.11.2019 which wos attended 

by Shri Yogish Rudra M, Sr. Manager(Finance) on behalf of the Respondent and 

cited that the matter is now setiled by the Larger Yench in the Cestat, West Zonal 

Bench Ahmedabad in the case of Nonest Lio-Vet Pet Lid Vs Commr of Cex 

Ahmedabad-! [2014 (310) ELT 526 (Tri, 1..B.)] 

6. Government has carefully gone through the relevant cause records ayailable 

in case files, oral & written submissions and perused the impugned Order-in- 

Original and Order-in-Agpeal. 

7. (On perusal of the records, it is observed that the Respondents hud clemree 

few consignments for exports under Notification No. 42/200)-CKE(NT| dated 

26.06.2001 and the same were deposited in Punjab CONWAKE, the Approved 

Customs Bonded Warehouse, wherein the impugned goods wert pending for the 

Customs Inspection. and clearance for shipment by passing Let Export Order, On 

03.02.2010, the Respondents gave wn inumation regarding the [ire accident which 

took place on 31.01.2010 at Punjab CONWARE wherein the gouds had been 

destroyed. The Respondent vide letter dated 24.02.2010 submitted their 

application for remission of duty before the Commissioner, LTU, Mumbai along 

with the necessary documents. The Additional Commissioner, LTU, Mumbai then 

issued 02 show cause notices both dated 14,01,20) 1. 

8. Governinent notes that the issue “Whether ‘Remission of duty’ is ulloweble 

when goods, cleared fram factory without payment of duty for export under Bond, 

are destroyed due to unavoidable accident before the said poods coulrt be 

exported” has already been decided by the Larger Uench of CESTAT, West Zonal 

fiawo 6 of 9 



F No. 198/987/2013-RA 

Bench, Ahmedabad in the case of Honest Bio-Vet Pvt Vs Commr. of C.Px. 

Ahmedabad-I [2014 (210) ELT 526 (Tri. |...)| 

“12 As goods in question were cleared under ARE | for export under boned, in wrein 

the sale would be completed at load port dnly os per definition of “Place of Reinuvul” 

given u/s 4/(3)(C)fiti) of the Central Excise Act, 1944. Linder these cireimstances, 

ownership of the goods are duty Wability & also extended up lo the loud pon and i, 

the goods are not exported, concerned manufacturer will bé required to discharge the 

duty Kability. Therefore, ‘removal’ also get extended up to the port of shipment from 

where the sale would be completed and when the goods Were fo be exported. Hence, 

if the goods cleared for export under Pond are destroyed before the export. ownership 

of the said goods and also duty liability, if any, would be aliways to the aceouril of 

appellant essessee ani that the said goods wuld be considers! having been 

eo destroyed before removal and the berefil of Remission of duty is alloumble ut Suen 

an exceptional situation in terns af Rule 2! of Central kenise Aujes, 2002 Clause (tty 

in Section 4(3}(C) far “Place of remouiil” Was inserted Wey 4-5-2003 wade Sretion 

136 of the Finance Act, 2003 which has stipulated as under > 

“(ii) depot, premises of a consignment agent orany ofher place or premises from 

where the excisable goods are to be sold after their clearance from the Jociory * 

Hence, the prowsion under clause (iti) in Section 4(3)(C) far “Place of Removal” wall be 

aoplicable in the case under consideration. 

13, By referring 18 Section 5 of Central Sdilew Tax Act, we alee find that sale of 
goods can be deemed to take place in the course of Export of quads dul af the erntory 

of india only if the Sale for suck export is effected by a “Iransfer of dacements of lille 

bia) to the goods, hawt Crossed the custom frontier of India™ It ia settled posilidn af tau, 

in. mew of the decision placed befor us, thal in case af export the ‘place of remounl” is 

the port of shipment. Accordingly, we have no hesitation in follawing the morn 

decision of the Hon'bie Gujarat High Court in case of Conuninsnener » Dyanamic 

industries Ltd in the Tax Appeal No. 912 of 2012 decided an 25-7-2014, wherein the 

Hon'ble High Court has also upheld wew taken by CESTAT to the effect that port of 

shipment is the ‘place of Removal’ in the cases of export. Once such a views tn faker, 

we find that the decision in case of Kuntal Granites bid. uv. CCR reported in 2007 

2007 (215) ELT. 315 (in-Hang.) and foliowed in subseruent decisions like im ase 
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of fiva Healthoare Lid, v CCE Nastk 2008 (222} Kl. TY 2424 (tr Mien.) ane athers in 

@ good tau, and required to be upheid. There is no mason to tad @ different view 

14, We are of the view that the goods cleared for export under Bond which were 

destroyed before the same opuld be exported, can be treated as howing heen 

destroyed before removell only. This woilld be the fair interpretation of the Rule 2! of 
the Central Excise Rules, 2002. Thus primary condition of eligibility of Remission of 

duty on the destroyed goods is fulfilled as reupured u/r 3) of Central Excise Rules. 

2002, Appellant is eligible for (he Remussion of duty in respect of qeeds for export 

under Bord which were dastroyed before the same could be wapirieel. 

1S. We find that the issue as referred to the Larger Bench, as now decided by the 

Hon'ble High Court of Gujarat in Tax Appeal No. 912 of 2012 decieled on 257-2074. 

Acceordiniy, reference ta the several precedents by the id. counsel for the dssessve 

and by the SDR, would be of acadenuc interest, seuce ther juciyewnt uf the How ble 

High Court of Gujarat in case of Commissioner v Dyananuc Indusines Lid. hes 

considered the very same point which ts in favour of the appellant 

16) In wiew of Ow foregoing, we hold that in cues where goods removed from 

factory for export under Bond are destroyed before eaport, due te woneoidulile 

occident, then in such situation the goods destroyed are ta be trated an howing beon 

destroyed before removal in terms of Rule 2} of Central Excise Hules, 2902° 

Government finds that the ratio held by the Hon'ble CESTAT is squurely applicable 

to the present case as the maternal facts are identical 

9. Further, it is observed that the Respondems had filed the remission 

application dated 24.02.2010 addressed to the Commissioner, |.TU Mumbai and 

the proper authority to decide the rentission of duty or otherwise under Rule ibid 

is “Commissianer and not the “Additional Commissioner”. Government js in 

agrecmnent with the findings of the CommissionerjAppeals) that the Additional 

Commissioner had passed the Order-in-Original beyond the junsciction and henve 

is bad in law and is liable © be set-aside. Wlenee the case hos i6 romanded ta ihe 

jurisdictional Commissioner to decide the remission of duty which the Responderit 

had applied for. 
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10. In view of the above discussions and findings, Government modifies the 

Order-in-Appeal Nol63/8PS/LTU/MUM/2013 dated 27.07.2013 pussed by the 

Commissioner |Appeais), Central Excise & Service Tax, LTU, Mumbai to the extent 

of remanding the case to the jurisdictional Commissioner as discussed in Vara 9 

above. 

il. The revision application is allowed on above terms 

12. So ordered. 

(SEL 
Principal Commissioner &jEx-Officio 

Additional Secretary to Government of Indiw. 

ORDER No. S16 /2020-CX (WZ}/ASRA/Mumbai DATED [6 +06, 2020. 

Ta, 
l. The Conimissioner, MPTESTED 

cost 
Pure 

2. The Commissioner, 8. LOKANATHA REDDY 
CGST 4 
i bad Deputy Commissioner /@ 4 | 

Copy to: 
1. M/s Bajaj Auto Ltd., Plot No. |, Village Mahalunge, MIDC, Chakan, lunc- 

410501 
2. M/s Bajaj Auto Ltd., Bajaj Nagar, Waluj, Aurangabad-431136, 

r. P.S. to AS (RA), Mumbai 
4. Guard file 
5. Spare Copy. 
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