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ORDER Nﬂ.ﬂi]zuzn-cx'iwzunsm;MUMBM DATED J&€ 0B « 2020 OF TIE
GOVERNMENT OF INDIA PASSED BY SMT SEEMA ARORA, PRINCIPAL
COMMISSIONER & EX-QFFICIO ADNITIONAL SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION ASEE OF THE CENTRAL EXCISE
ACT, 1944,

Applicant : Commissioner, Central Excise & Service Tax, L.TU, Mumbai
Respondent : M/s Bajaj Auto Ltd (Pune and Aurangabad units).

Subject : Revision Application filed, under Section 35ERE of the Central  Fxvise
Act, 1944 agminst the Order-in-Appeal Nol&3/RBPS/LTU/MUM/20123
dated 27.07.2013 passed by the Commissioner (Appeals), Ceniral
Excise & Service Tax, LTU, Mumbzi.
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ORDER

This Revision Application is filed by the Commissioner | Coniral Excise &
Service Tax; LTU, Mumbai (heremnafter referred to as "the Applicant™) aguinst the
Order-in-Appeal Nol63/BPS/LTU/MUM/ 2013 dated 27 07.2013 passed by the
Commissioner (Appealsl, Central Excise & Service Tax, UTU, Mumbai

2. The facts of the case, in brief, M/g Pajaj Aute Lid (heren afler as
*Respondents”] in their two units ie Plot No. 1, Village Muahalunge, MIDC,
Chekan, Purne- 410501 and Bajaj Nagar, Waluj, Aurangabad-431 136, are enguged
in the manufacture of excisable goods vie wo wheelers, three wheelers under
Chapter 87 of Central Excise Tarill Act, 1985 and also cxpart of the goods
manufactured by them in terms of Rules 18 and 19 of Central Excise Rules, 2002,
The Respondents vide letter No. ORP/FIN/CEX/PERMISSION/72 duted
24.02.2010 addressed to the Commissioner of Central [ixcise & Scrviee Tax, LTU,
Mumbai informed that the excisable goods removed for export without pavment of
duty, which were deposited in Customs Bonded Warchouse known as Punjub
State Container & Warehousing Corporation Ltd. [CONWARE] situated al Sector 2,
Dronagiri, Taluka Uran, Dist. Raigad, Navi Mumbai-300107 have been dosiroverd
in the fire on 31.01.2010 pending customs inspection / shipment order. They
enclosed various documents for receipt of goods and the fire report made by CFS
persannel with police station. They further claimed that the said excisable gonds
cleared from the factory under cover of ARE-1's, which gt damaged in fire, arc
unfit for consumption or marketing and claimed remission of duly on the godds.
Thereupon  the  Respondents  were  jssued  Show  Cause  Notices
Nos.LTUNUM/CX/OLT-1/Bajaj-Chakan/151/2010-11 and LTU/MUM/CX/GLT

| /Bajaj-Waluj/152/2010-11 both dated 14.01.2011 on the grounds thai the
subject excisabie goods were destroyed [ damaped w Gre pn 31002000 4 afier
the said goods had been removed from the factury of their manulucture and they
had failed to submit proof of export for such goods removed from the fuctory of
manufacture, within six months. They were required to “sug mola' ta deposit the
anterest, which they had fiiled to do sa. Therefore, the duties of puyable
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on the said excisable goods removed for export without payment of duty, was
recoverable with interest from them, Therefore, the Respondents were upan to
show cause as to why the duties of excise amounting to Rs. 1555424, and Ns.
18,17.067 /- respectively should not be recovered from them, with interest under
Section 11A read with section 1 1ATI3 of the Centrul Excise Act, 1944

3.  In acommon order, the aforesaid two show cause notices were adjudienned
by the Additional Commissioner , Centrdl Fxcise & Service Tax, LTU, Mumbm vide
the Order-in-Original No. 03/LTU/Mum/2013/ANDL/AU  duted 0802 2013
wherein

i confirmed demands of Central excise duty amounting to Rs
15,55,424/- and Rs. 18,17,067 /- respectively along with interest

(i} imposed penalty of Rs. 1.56,000/  and Rs. 1,882,000/  respectvely
 under Rule 25(1)|d) of Central Fxcise Rules, 2002

(ii) Iimposed penally of Rs. 10,000/ on each unit under Rule 27 of
Central Excise Rules, 2002.

Aggrieved, the Respondents then [iled appeals with the Commissioner{Apprals),
Central Excise & Service Tax, LTU, Mumbai The Commissioner{Appeals) vide
Order-in-Appeal Nol63/BPS/LTU/MUM/2013 dated 27.07.2013 sect aside the
Order-in-Original dated 08.02.2013 on its merit as well as on jurisdiction as Lhe
same was found not sustainable in law and allowed the Respondents appeal with
all its consequential relief, if any,

4.  Aggrieved, the Applicant then filed the current Revision Application an the
following grounds:

(1} The Additional Commissioner, LTU wide impugned OI0) had decided
two issues.

(a) Non-submission of prool of exporlt within six months [rom the
removal of goods; and

(b) Claim for Remission of duty.
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(ii) So far as first issuc is concerned, the conditions and procedure
relating to export without payment of duties wre contained in
Notification No.42/2001-CE(NT] dt. 26.6.2001. In the present case,
the Respondents had furnished Letter of undertaking and were awnre
of their obligation referred to in Para 3.5 of the Notification dated
26.6.2001 and pught to have fulfilied the same suo moto, Para 3.5 of
the Chapter 7 states that after 15 days of expiry of the stipulated
period, the non-payment of duty will be treated as urrears of revenue
and department will proceed to recover the same &s sum due (o
Government’. It is observed that the assesser hove luled w file the
proof of export as required under provisions of Rule 19 of the sad
Rules read with Notification No.42/2001-CE[NT) di. 26.6.2001 wathin
six months from the date of export or such cxtended period, to the
jurisdictional Dy./Asstt. Commissioner of Central Excise. Hence the
Order-In-Original passed by the Additional Commassioner, LTU un this
issue is well reasoned and groper and legal. In this they reled in
judgment of Hon'ble CESTAT in case of SV.G. Export (F] Lid. Vs
Commussioner of C.  Excise, Chepnui-lll 2004 (232)ELT 305

(Tri.Chennai)|

i} The Commissioncr{Appeals) contended thal the Respondemt had
cleared their goods without payment of duty i.c. under Bond for expori
purposes and had deposited them in the Custom Londed Warchouse
[CONWARE) and held that as per definition of “place of removal” the
place of removal is port of export of the said goods. Thus goods were
destroyed before their removal. However, in the light of above sad
judgment of M/s S.V.G. Export (Supraj, (he conwenuon of
Commissioner (A) is not correct.

(ivj As regards secand issue, Rule 21 of the Central Fxcise Rules, 2000
provided for remission of duty in certuin situntions. Considering the
total amount of duty of Ks. 33.7249]1/- in the present case, the
Competent Central Excise Officer for remission of duty s

"Commissioner”, Therefare instead of setting aside the issue on the
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basis of jurisdiction’, the Commissianer [A] should have remunded
the Commissioner, LTU for deciding the issue of remission of gnods.

Legal provision of the romission ol duty In certain siluations as been
clarified at Chapter 18 Part-l of the CREC's Central Excise Manual is
reproduced herein below :

‘1.2 Where it is shown to the satmsfaction of the Contral Leeise Offcers
specified in Tuble below that goods have béen lust or destroyed by
natural cause or by unawidable wcadent or are clioimed by the
manufacturer as unfit for consumphon or for marketing, of any time
before removal, he may remit the duly payable on such goods as
specified in the correspanding entry in the said Table, subjuct o such
conditions also may be imposed by Wm by ordar in writing. The
compelence to supernase destruction of excisable gootls cloimerd by the
manufacturer as unfit for consumption or for marketng, ol any lire
before removal has also been specified in column 4 of the said Tubie
Destruction shall be carried on only after the competent offivers huve
passed the order for ramission (emphasis added)’

In case of judgment of [lon'ble Tribunal In SV.O Export (Supra) in
para 4 it is held that —

“#.I have carefully considered the focts of the case and the rival submissions
The impugned order sustained demand of duty due on goods cleared for
axport but were inwlted in accident und were damaged As the impugned
goods were not exporied in terms of the bond executed by the appeliants, they
are required (o discharge the duty due on those goods The duty hahtlity on
the impugned goads could be waived anly (f there are enabling provsian i (he
statute. Rule 21 of Central Excise Rules, 2002 which pmouides for remissmon of
goods destroyed in the accidents s subject 1o the candition that the damege is
suffered by the excisable goods before their remowal from the fuciory. In the
instan! case, the goods have been damaged afler they were cieared for expon
and outside the factory. There Trbunal (n the case of [lind Nigpon Pural
Industries (P} Lid. case supra, had held that there s no proviswons [or
remssion of the duty once goods have been cleared [rom the foctory. The
Tribninal, in the case of Siraj Sons, Hombay v. Collector of Centeal Excise
Bombay-1 reported in 1988 (35) E.L.T. 597(Tri) has held that waiver of duty is
not claimable if goods are destroyed by the fire after clearance and before
export. The ratio of the Tnbunal's decisions are to the effect that dity is lable
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to be paid by the assessee in respect of goods cleansd far vxpart and

destroyed before export. Respectfully foltounng the abuve ratio, 1 find thit he
appeals to be dewoid of merit. Therefore, the appeals are dismisssed -

[vii] Thus, Applicant prayed that the said Order-in-Agpeal, (o the extent of
“non-submission of proof of expart” be set aside, with repurds to
‘remission of duty” be remanded back to the proper authority #and
suitable orders may be issued consjdering the above points.

5. A personal hearing in the cuse wus held oh 06.11.2019 which was aitended
by Shri Yogish Rudra M, Sr. Manager{Finance] on behall of the Respondent and
cited that the matter s now settled by the Larger Hench in the Cestat, West Zonal
Bench Ahmedabad in the case of llonest Bio-Vet 1%t Ltd Ve Commr of € Lx
Ahmedabad-] [2014 (310) ELT 526 (Tri. ..B )]

6. Government has carefully gone through the relevant case records avadable
in case files, oral & written submissions and perused the impugned Order-in-
Original and Ordec-in-Appeal.

7. On perusal of the records, it is observed that the Respondents hud cleproed
few consignments for exports under Notification No. 42/2001-CL(NT| dated
26.06.2001 and the same were deposited in Punjnb CONWARLE, the Approved
Customs Bonded Warchouse, wherein the impugned goods were pending {or the
Customs [nspection and clearance for shipment by passing Let Export Order. On
03.02.2010, the Respendents gave an inumation regarding the [ire accident which
took place on 31.01.2010 at Punjab CONWARE wherein the goods had béen
destroyed. The Respondent vide letter dated 24.02.2010 submutted their
application for remission of duty before the Commissioner, LTU, Mumbai along
with the necessary documents. The Additional Commissioner, LTU, Mumbsa then
issued 02 show cause notices both dated 14.01.2011.

8. Government notes that the issue *"Whether ‘Remussion of duty’ s allowable
when goods, cleared from factory without payment of duty for export under Bond,
are destroyed due to unavoidable accident before the said goods could be
exported” has already been decided by the Larger Uench of CESTAT, West Zonal
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Bench, Ahmedabad in the case of Honest Bio-Vet Pvt Vs Commr of C.Fx.
Ahmedabad-I [2014 (310} ELT 326 {Tri. L.R)]

*12.  As goods in guestion were cleared under ARE | for export under bond, in viely
the sale would be completed at load port gnly as per definition of *Mace of Reinoval”
given w/s F3NClfid) of the Central Excisié Aet, 1994, Lingler these circuimstances,
ownership of the goods are duty liability & alse extended up o the load port and i,
the goods are not exported, concerned manufacturer will be required to discharge the
duty lability. Therefore, ‘removal’ also get extended up (o the port of shigmenl from
where the sale would be completed and when the goods were (o be exported. Hence,
if the goods cleared for export under Bond are destroyed befure the export. owniershiyp
of the said goods and also duty liability, if any, would be always to the accoun! of
appellant pssessee and that the sald goods would be considered haviay been

- destroyed before remoual and the berafil of Remission of duly is allowable st sueh
an exceplional Sttuation in terms of fule 21 of Centrel Eatise Kulvs, 2002 Clause (g
in Section 4(3)(C) for *Place of remowil” was inserted w.ef 14-5-2003 wde Section
136 of the Finance Act, 2003 which has stipulated as under -

“fiti) depot premises of a consignment agent or any olher place or prenuses from
where the excisable goods are o be sold after their clearance from the foclory *

Hence, the prowision under clause (iii) in Section 4(3NC} for *Place of Removal” uaill be
applicable in the case under consideration

13. By referring t& Section 5 of Central' Scles Tax Act, we also find that sl of
goods can be deemed to lake place in the courde of Export of goudds dut of the termiory
of India anly if the sale for such export I3 sffected by & “Iransfer of documents of 1l
. to the goods, have crossed the custom frontier of India® It is settled posilion af low,
in view of the decision placed befor us, that in case of expon the "place of removal” s
the port of shipment. Accordingly, ue have no hesitation in [ollowing the mecent
decision of the Hon'ble Gujarat High Court in case of Canvnissmner ¢ Dyanarmic
Industries Ltd in the Tax Appeal No. 912 of 2012 decided an 25-7-2011, wherein the
Han'ble High Court has also upheld wew taken by CESTAT to the effect that port of
shipment is the ‘place of Removal’ in the cases of export. Onee such a vlew s laken,
we find that the decision in case of Kuntal Granifes Ltd v. CCE reporied in 2007
2007 (215} EL.T. 315 (ni-Hang.) and followed (n subsequent decistons like i mse
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of Liva Healthoare Lid. v OCE Nastk 2008 (2221 EL.T 243 (Trt Mum | and athers (n
a good law, and required to be upheld. There is no reason Wk o differeat e

14,  We are of the yiew that the goods cleared for export under Bond usduch were
destrayed befare the same cpuld be exported, con be treated as having heen
destroyed before removal only. This would be the fair interpretation of the Rule 21 of
the Central Excise Rulés, 2002. Thus primary condition of eligibdily uf Remission of
duty on the destroyed goods is fulfilled as regquired w/r 21 of Central Excise Rules.
2002 Appellant is eligible for the Remission of duty in respect of goods for export
under Bond which were destroyed before the same could be cxpigriced.

15.  We find that the (5sue as referred o the Largar Bench, as now decaded by e
Hon'ble High Court of Gujarat in Tax Appeal No. 912 of 2012 decided on 25.7-2014.
Acecordinly, reference o the several precedents by the [d counsel for the gssesype
and by the SPR, would be of acudenuc interest, sowe the judgownt of the oo biv
High Court of Gujarat in case of Commissioner v Dyanamue Industaes Lt has
considered the very same point which s in favour of the appellant

16 In yiew of the foregoing, we hold that in cuses where goods removed from
Jactory for export under Hond agre destroyed before export, due o wnncolkdalile
accident, then in such situation the goods destroyed are to be troaterd (s haing been
destroyed before remaovdl in terms of Rule 2} of Central Excise Kules, 2002.*

Government finds that the ratio held by the Honble CESTAT i% squarely applicable
to the present casc as the matenal facts are identical

9, Further, it is ohserved that the Respondemy had fled the romission
application dated 24.02.2010 addressed to the Commissioner, LTU Mumbai and
the proper authority to decide the remiission of duty or otherwise under Rule ibid
is “Commissioner” and not the *Additiond]! Commissioner”. Gowerpment §s in
agreement with the findings of the Commissioner{Appeals) that the Additional
Commissioner had passed the Order-in-Original bevond the junsdiction and hence
is bad in law and is liable o be set-auide. llence the case has s cemandoed ta the
jurisdictional Commissioner to decide the remission of duty which the Respundenit

had applied for.
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10. In view of the above discussions and findings, Government muodifies the
Order-in-Appeal Nol&3/BPS/LTU/MUM/2013 dated 27.07.2013 passed by the
Commissioner |Appeals), Central Excise & Service Tax, LTU, Mumbai to the extent
of remanding the case to the jurisdictional Commissioner as disoussed in Para 9
above.

I1. The revision application is allowed on above terms

12. So ordered.

(SEL
Prinvipal Commssioner & fEx-(Officio
Additional Secretary to Government of India.

ORDER No. 516 /2020-CX (WZ)/ASRA/Mumbai DATED 184108, 2020

To,
1. The Commissioner, .TESTEQ
CGST
Pune
2. The Commissioner, B. LOKANATHA REDDY
CGST !
A bad Deputy Commissioner (& 4 )
Copy to:
1. M/s Bajaj Auto Ltd., Plot No. |, Village Mahalunge, MIDC, Chakan, I'unc-
410501

2. M/s Bajaj Auto Ltd., Bajaj Nagar, Waluj, Aurangabad-431136,
r. P.S. to AS (RA), Mumbai
4. Cuard file

5. Spare Copy.
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