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pﬁ
ORDER Hu.ﬂ“ /2020-CX (87Z)/ASRA/MUMBAI DATED 2358+ 2010 OF THE

GOVERNMENT OF INDIA PASSED 1B3Y SMT SEEMA ARORA, PRINCIPAL
COMMISSIONER & FEX-OFFICIO ADDITIONAL SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35EL OF THE CENTRAL EXCISE
ACT, 1944,

Applicant : M/s Sud-Chemie India I™t. Lid., Cochin
Respondent : Commissioner, Central Excise, Customs & Service Tax, Cochin

Subject  : Revision Application filed, under Section 35FF of the Centrul  Excise
Act, 1944 against the Orders-in-Appeal No. 62/2013-C ..  and
63/2013 both dated 22.11.2013 passed by the Commissioner
(Appeals), Central Excis¢, Customs & Service Tax, Cochin.
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ORDER
Two Revision Applications are filed by M/s Sud-Chemie India 1w Lid.,
Edayar lodl. Developmient Aread, Minampuram, Cockan-683 5402 |hereingher
referred to as “the Applicant”) against the Qrders-in-Appeal No. 62,2013.C.FE. and
63/2013 hoth dated 22.11.2013 passed by the Commissioner (Apptals), Ceniral
Excise, Customs & Service Tax, Cochin:

2, The issue in briel is the Applicant are manuflucturers and expurters of
catalyst falling under Chapter Heading 3815 9000 of Central Excise Tarill Ay,
1985.

F.N0.195/43/2014-RA

2.1 The Applicant had filed a rebate claim of Ry, 2,02 684 /- dated 25 130, 2008
as detailed below

| ARE-1 No & Uty exparted | S/B N & T Amount of duty | Cenvat A/C E No
date date pasd (Rs} | Bdate
079/06-07 5245 Xg/10500 Ltr | 1438690 2,02 B84/ | ENo. 11
% 29052007 | gr28032007 | | dt 29,03 2007

The claim was seri!t to the Range dfficer, Parur lor verilicaton. The Range
Officer vide letter dated 04.04.2008 reported thar the Applicant had
exported a total quantity of 5249 kgs of goods alter paying a total duty of Ks.
2,02,684/- vide Cenvat credit Entry No. |1 dated 29.032007 and also
reported that the Applicant had furmished a document as prool of shipment
issued by the Deputy Commissioner of Customs, Customs louse, Cochin |
in fien of orginal and duplicate copies of AKE-] No. 079/06-07 daipd
29,03.2007, Since the Applicant had filed claim withou!l the griginal copy of
ARE-1 and instead of forwarding duplicate capy in sealed cover addressed to
the Assistant Commissioner, Cusioms suthorities they huve enclosed o
certificate of proof of shipment. However, the Assistunt Commissioner
Ermakulam-1 Division wvide Order-in-Onginal No. 385/2008% dated
24,00.2008rgjected the rebate claim as the Applicant miled w produce the

jginal and duplicate copy of relevant ARF-1. Aggrieved, they filed appeul
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with the CommissioneriAppeals) Central Excise, Customs & Serviee Tax,
Cochin. The Commissioner{Appeals) vide Order-in-Appeal No. 62/2013-C 1
dated 22.11.2013 rejected their appeal.

F.No.195/44/2014-RA

2.2 The Applicant had filed a rebate claim of Rs. 12,78,575/- dated 12.03.2008
along with the documents as detailed below

ARE-1 No & | Qty exported SBNo & B/LNo& | Amount of '_E:nvnr AjC
date date date dusty pakd E %o & date
(Ha)
074 fia-07 25336 S07Ta924 FCR dt 12.78.5753)- | ENa. 6
dt Kg/ 16000 Lix dt 41.03.2007 dt 09.03.2007
09.03,2007 12.03.2007
. The claim was sent to the Range officer, Parur for verification. The Range

Officer vide letter dated 31.03,2008 reported thut the Applicant had
exported u total quantity of 26336 kes of goods alter paving o total duty of
Rs. 12,78,575/- vide Cenvatl credit Lntry No. 6 dated 09.03.2007 and also
reported the date of shipment shown by the Customs Officer on the reverse
side of the ARE-1 was 12.03.2007. However, no copy of Bills of Lading was
seen to have been attached with the claim as this document would revenl
the date of leaving of the vessel, which is the relevant date 10 consider the
time limit for filing the claim. Hence to estabilish the relevant date/ uctiial
date of the ship/vessel leaving India, the Applicant was issued Show Cause
Notice dated 21.04.2008. On receipt of the shaw cause notice. Lhe Applican
. vide letter dated 05.05.2008 requested the origingl uuthority to hund them
back the original and duplicate copies of the ARLE-| 07470607 dated
09.03.2007 for getting endorsement from the Bombay Customs and the
same was granted on 05.05.2008. But vide letter doted 09.06.2008, the
Applicant in reply to the SCN stited that the original and duplicaie copics of
the said ARE-1 which was sent to Bombay Customs was misplaced in
transit and could not be traced even after checking at various levels, and
that they have got an endorsement dated 02.06.2008 in their copy from the
Superintendent of Customs, Bombay that the vessel left on 21.03.2007. The
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Assistant Commissioner of Central Excise & Customs, Ernakulam- |
Division, Cochin rejected the rebate claim as ume bhared as sthe Applicam
failed to produce the Bill of Lading Aggrieved, they Tled appeal with the
Commissioner{Appeals) Central Excise, Customs & Service Tax, Cochin. The
Commissioner{Appeals] vide Order-in-Appesl No. 63/2013.C & dated
22,11.2013 rejected their appeal as being hit by time bar

3., DBeing aggneved, the Applicant filed the two Revision Application on the
following grounds:

J.1 F.No.195/43/2014-RA

* The Applicant had provided more than sulficient prool w0 show thai
the goods in guestion have heen exported. None of the authoriios
doubt the claim as regard eligibility for rebae as clomed. What
remains is only a lechnicality of the ARE-] which was not produced
and the same should not be permitied o come in the wuy ol atherwise
deing justice by allowing legally valid claim,

¢ The Applicant hud complied with Section 118 of Central Fxase Agct,
1944 as well as Rule 18 of Central Excise Rules, 2002, The mectuan of
the claim is solely on account of non-vompliance af Novficetion No,
19/2004-CEINT). Notnfication No. 1972004 CEINT) s issued under
Rule 18 of Central Excise Rules, 2002, [l is not permssibie for o
delegated legislation to further delegate the power 1o legidlate upless i
is specifically provided under the Parent Act. As the Central Fxcise
Act, 1944 does not permit further delegation of legislotive power under
the Hules, the Notification Neo. 19/2004-CENY) s wrong in luw and,
has no power, and is5 non-est and 8 unenforceuble ppuinst the
Applicant. Unless the Rules itself provide for conditions making ARFE- |
mandatory it cannot be enforced on the Applicant 1oo. lience, the

Commissioner{Appealsl crred in relving on  lechmealitics  while

rejecting the claim. [n this they relicd in the case of Home vare (i) Pv

Ltd Vs CCE |2006 (197) ELT 110 (Tri Delhi)).
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It is factually in correct to state that ARE | was nol presenied along
with the claim, The facts would show and has been held by the
Assistant Commissioner in his order dated 18.06.2008 that the ARE-|
was originally presented along with the claim, However, the same was
recurmed to Applicant for getting necessary corrections n the
documents by the Mumbai Customs, The ARE |'s was subsequently
lost in transit. The Applicant had produced the olfice capy of ARE-1
from Mumbai customs. In the absence of any evidence o the contrary
the applicant is entited to elam presumption under section 36A of
the Central Excise Act, 1944. The date of 21.3.2007 oughl to have
been accepted by the adjudicating authority while allowing the claim
for rebate. Hence its factually wrong that the claim 18 barred by
limitation.

The reasons stated for rejecting the various evidences submitted to
prove that the vessel sailed on 21.3.2007 are incorrect.

In the copy of the ARE-1 No. 074 /06-Part B far Certification by the
customs officer made on 02.062008 clearly memioned  tha

"Consignment was shipped under my supervision under shipping Wil No
5074924 dated 12.3.2007 by SS&/ Flight Nolran Hesabi whick left on the
21.03.07", According to the Assistant Commissioner this ¢ndorsement
is seen corrected by whitener and overwriting. |n far) the date
21.03.2007 is mentioned twice in the certification. As such there s no
reason o suspect the certification.

The shipping Bill date is 12,03.2007 which also confirms that the
vessel has left only after 12,3.2007. This shipping Bill and diate is
referred in the certification by Customs in ARLE-l No. 074 /06-07, Part
B and also Bank's Certiflcate of Lxport and Realisation ssued by
State Bank of India. It is submitted that the Forwarder's Certificate of
Receipt is also dated 21.3.2007 also corroborates the fac that vesscl

Sy, did not leave on 9.3.2007 as concluded by the Assessing Officer.
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+ The Applicant prayed that the impugned orders be set-ustde und their
rebate claims be allowed with interest thereol.

4. A personal heanng in the case was held o 03:.10,3019. $hri Rajmon KK,
Sr. Manager, Finance and Shri Jose Jacob, Advocate appeared on behalf of the
Applicant and submitted written submissions.

3. Government has carefully gone through the relevant case révcords avadlable
in case files, oral & written submissions and perused the mpugned Orders-in-

Original and Orders-in-Appeal.
F.No.195/43/2014-RA

6. The Commissionér{Appeals) had rejecied the Applicant’s rebale claim for
non-fumishing of Orignal and Duplicate copies of ARE-1. The Applicont
submitted that despite their request, the Customs guthorities did not provide
them with the Original copy of the ARE-1. Accordingly, the Customs authoritios
issued proof of shipment dated 25.03. 2008 [or use as o substitute for ARE-] und
then they filed the rebate claim on 28.03.2008. Thewr goods had been cleared on
payment of duty and goods had been exported, hence non [urnmishing of ongina
and duplicate ARE-1 is only a procedural lapse und thut the same cannot result in
denial of substantive benefitt There are calera of judgments staung that
substantive benefits can not be denied on mere procedural lapse.

7. In this regard it is noticed that while deciding an wentical issue, Honble
High Court of Bombay in its judpment dated 24-4-2013 in the case ef M/s, UM
Cables v. UO! (WP No. 310272013 & 3103/2013) reported as TIOL 386 HC MUM

CX. = 2013 (293) E.LT. 641 {Bom.}, observed at pura 16 as under -

“16 However. it is evident from the recard that the sectnd daon dated 20 Marcl,
2009 in the amount of Rs, 215 lacs which forms the sulyeet matier of the first
wiit petition and the three claims dated 20 March, 2000 in the total amount of
Rs, 42 97 lacs which form the subect matter of the secand wril petition werne
rejected only on the ground that the Petitionee hael not prodeeed the ango
and the duplicate copy of the ARE 1 form. For the regsons tha! el
indicated zarlier, we hold that the mere non productipn of the ARE | forn
would not ipso facto result iy the meahdataon of the rebare clamt In such o

e, S, {1 (s open ta the exporer (o demonstrate by the producoon of eogen!
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evidence to the salisfaction of the rebate sanctioning authority that the
requiremnents of Rule 18 of the Central Excise Rules, 2002 read together unth
the notification dated 6 September, 2004 have been fulfilled. As we hive
noted, the primary requirements which haie to be establishod By the exparter
are that the claim for rebate relates to goods which were exported and that the
guads which were exported were of a duly paid character. We may alse note
at this stage that the attention of the Court has been drawn to an arder dated
23 December, 2010 passed by the reuisional authonty in the cise of the
Petitioner itself by which the nonproduction of the ARE | form was not
regarded as inwalidating the rebate daim and 1he provesdiings ioers riemitied
back to the adjudicating authority to decide the case afresh after allognng to
the Petitioner an opportunily to produce documents to prowe the export of duty
paid goods in accordance with the provisions of Rule 18 riad with folification
dated 6 September, 2004 [Orcur No. 1754/2010 CX, dated 20 December,
2010 of D.P. Singh, Joint Secretary, Gowernment of india under Section 35EF
af the Central Excise Act, 1944 Counsel appeanng an behalf of the Petitiones
has also placed on the record other arilers pussed by the redisional authority
of the Government of India taking a simidar wew [Garg Tex-C-Fah Fuot Lid -
2011 (271} ELT. 449] and Hebenkraft - 2601 {136} ELT 979 The CESTAT
has also taken the same view in (s decisions in Shregjii  Colour Chem
Industries v. Commissioner of Central Exvise 2009 (233) B LT 367, Model
Fuckets & Attachments (P} Ltd. v. Commussioner of Central Exaise 2007 (217)
ELT 264 and Commissionsr of Central Excise v. TISCO - 2003 (156) EL.T
772.

8.  Further, the Hon'ble High Court, Gujarat in Raj Petro Specialities Vs Union
of India [2017(345) ELT 496 (Gujj] also while deciding the wdentical issuc, relicd un
aforestated order of Hon'ble Iligh Court of Bombay.

9. Government finds that rationale of afaresaid Hon'ble ligh Court orders are
squarely applicable to issue in question. Government in the instanl case notes
that the original and duplicate copies of relovant ARE-1s weére misplaced /lost by
the Customs. Hence the Deputy Commissioner of Customs, Cochin vide F.Nao.
EDP/01/2004-CUS dated 25.03.2008 issued “PROOF OF SIHIPMENT TO SUBMIT
AT CENTRAL EXCISE". The Applicant then filed a rebate claim of Rs. 2,02 684/ -
dated 28.03.2008. The Range Officer in his verification report dated (04.04 2008
also reported that the particulars in the document of proof of shipment with ARF-
1 {Triplicate copy), invoice and Shipping Uills were found tallying.

10. Therefore the documents so furmushed by the Applicant meguically proves
that fact that goods under claim for rebate have been exported and hence the
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rebate claim should not be denied on grounds of non production of original &
duplicate copy of ARE-18. It is incumbent upon the sdiudicating authority (o verify
the document evidences {urnished by tho Applicant and yesoning rejection on
technical grounds/procedural lapses did not serve the purpose of fairness justice.

F.No.195/44/2014-RA

11. The impugned rebate claim was rejected on grounds that in the absehce of
endorsed original and duplicate copies of ARE-1 to ascertain the actual date of
leaving the vessel, the date of ARE-] has been taken as the actual date of removal
of goods for the purpose of computing tume perind for Section 110 ol Central
Excise Act and according the claim was rejected as time barred. Therelore the
issue to decide is whether the Applicarnt have any prool of corrobatory
documentary evidence towards actual date of leaving the vessels,

12, In the copy of the ARE-1 Nao. 074/06-07 i the Part B, the Superinwendent ol
Customs has certified oft U2.06.2008 that * Consgnment was shipped under wiy
supervision under shipping Bill No. 5074924 dated [2.3.2007 by 55/ Flight No.fran Hesala
which left on the 21.03 67°. Further Mate Keceipt of M/s Samsara Shipping 1™ Ltd
shows- MR No. 53367, that Shipping Bill No 5074924, Sailled cate 21 03,2007,
Received for Shipment on Board the MV.IRAN HESAR! and Vovage 0030 The
EExchange Control copy of Shipping Bill No, 5074924 dated ] 2.03 2007 shows the
Vessel Name as IRAN HESABI and Voyage 0030, Thorefore the goods appesr o
have been exported on 21.03.2007. Considering the documentury evidences
furrished by the Apgglicant, the Govermment holds that the Apphosnt bave o
strong case in support of their claim that goods actual lell the shores dn
21.02.3007 and thercfore the date for reckoning for time period under Scetion |
of Central Excise Act shall be 21.03.2007 and not the date of ARE-|

13. With the observations supra, Qoverriment remands both the muattees to the
original authority for the limited purpese of venlfication of the claim with directions
that he shall reconsider the claims for rebate on the basis of the alorosaid
documents submitted by the applicant alter sansfying the authenticity ol those
documents. The original adjudicating authority shall pass the order within eughl
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14.  In view of above, Government sets aside the Impugned Orders<in-Appeinl No
62/2013-C.E. and 63/2013 both dated 22.11.2013 passed by the Commissioner
[Appeals), Central Excise, Customs & Service Tax, Cochin

15. The two revision applications are allowed in terms of above,

16. So ordered.
(SELEVYARORA)
Principal Commissioner f Ex-Officio
Additional Secretary 10 Government of India
530-5%] ’
ORDER No.  /2020-CX [82)/ASRA/Mumbai DATED 23 -06. 2020. /
To, ‘TTESTED—“;
M/s Sud-Chemis India Pvt. Ltd,,
Edayar Indl. Development Area,
Binanipuram, N
Cochin-683 502 B. LOKANATHA REDDY
Deputy Commissicner (R 4. )
Copy to;
1. The Commissianer [Appeals), Central Excise, Customs & Service Tax,
Cochir.

2. The Commissioner, Central Excise, Customs & Service Tax, Cochin,
3,- The Assistant Commissioner, Krnakulam-| Division,.
5. Gusrd file
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