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ORDER no Sed /2020-CX ($Z)/ASRA/MUMBAI DATED 23+ 55> 2020 OF THE 

GOVERNMENT QF [NDIA PASSED BY SMT SELMA ARONA, PRINCIPAL 
COMMISSIONER & EX-OFFICIO’ ADDITIONAL SECRETARY TO THE 
GOVERNMENT OF INDIA, UNDER SECTION 35EE OF TIE CENTRAL EXCISE 
ACT, 1944, 

Applicant :M/s Sud-Chemie India Pvt. Lid., Cochin 

Respondent : Commissioner, Central Excise, Customs & Service Tax, Cochin 

Subject : Revision Application filed, under Section 35RF of the Central Excise 
Act, 1944 against the Orders-in-Appeal No. 62/20193-C\ls. and 
63/2013 both dated 22.11.2013 passed by the Cummissioner 
(Appeals), Central Excist, Customs & Service ‘lax, Cochin. 
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ORDER 

Two Revision Applications are filed) by M/s Sud-Chemie India lvt Lid.. 

KEdayar Undl. Developoient Arcad, Ginanipuram, Cochin-b33 S02 |hereinaler 

referred to as “the Applicant”) against the Orders-in-Appeal No. 62/2019-C.F. and 

63/2013 both dated 22.11.2013 passed by the Commissioner (Appeals). Ceniral 

Excise, Customs & Service Tax, Cochin- 

2, The issue in brief is the Applicant are manufucturers and expurters of 

catalyst falling under Chapter Heading 3815 9000 of Central Excise Tarif! Aci, 

1965. 

F.No.195/43/2014-RA 

2,1 The Applicant had filed a rebate claim of Rx, 2,02,684/- dated 24.09.2008 

as detailed below 

| ARE-] No & Oty exported: | S/R No & ‘ Amount of duty i Cenvar a/c E No 
date date paid (As} _fdate 
079/06-07 5249 Kg/lOSO0 Ltr | 1438690 2,02,68i/. | Ee. 11 
HIS.OS.2007 | Gt28.02 2007 | at 29,03 2007 

The claim was serif to the Range afficer, Parur for verilicatiun. The Range 

Officer vide letter dated 04.04.2008 reported thar the Applicant had 

exported a total quantity of 5249 kgs of goods after paying a total duty of Ns. 

2,02,684/- vide Cenvat credit Entry No. 11 dated 29.03.2007 and aise 

reported that the Applicant had furnished »v document ws proof of shipment 

issued by the Deputy Commissioner of Customs, Customs liousr, Cochin , 

in lew of original and duplicate copies of AK-] No. 079/06-07 dated 

29.03.2007, Since the Applicant had filed claim withoul the oripimul capy of 

ARE-1 and instead of forwarding duplicate enpy in seuled cover addressed tu 

the Assistant Commissioner, Custums authorities they huve enclosed uw 

certificate of proof of shipment. However, the Assistant Commissioner 

Ernakulam-! Division vide Order-in-Original No. JS/2008 dated 

24,.00.2008reqjected the rebate claim as the Applicant failed w produce the 

iginal and duplicate copy of relevant ARF-!. Aggrieved. they filed appeal 
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with the CommissionerjAppeals) Central Excise, Customs & Service Tax, 

Cochin. The Commissioner{Appeals) vide Order-in-Appeal No. 62/2013-C. 

dated 22.11.2013 rejected their appeal. 

F.No.195/44/2014-RA 

2.2 The Applicant had filed a rebate claim of Ws. 12,78,575/- dated 12.03.2008 

along with the documents as detailed below 

ARE-1 Nod | Oty exported $/B No & B/iNo& | Amount of “Cenvat are 
date date date dit) paled K.No & dae 

(Rs) 
O74 /05-07 25330: 5074924 FCR dt 12: 78,5735/-| Eo, 6 
dt Kg/ 18000 Le dt 21.03.2007 dt 09.03.2007 
09.03.2007 12,03,.2007 

~~ The claim was sent to the Range officer, Parur for verification. ‘he ange 

Officer vide letter dated 31.03.2008 reported thut the Applicant hud 

exported 4 total quantity of 26336 kes of poods alter paying a tetal duty af 

Rs. 12,78,575/- vide Cenvat credit Entry No. 6 dated 09.03.2007 and atso 

reported the date of shipment shown by the Customs Officer on the reverse 

side of the ARE-1 was 12.03.2007. However, no copy of Bills of Lading was 

seen to have been attached with the claim as this document would reveal 

the date of leaving of the vessel, which is the relevant ‘date to consider: the 

time limit for filing the claim. Hence to estabilish the relevant date/ actual 

date of the ship/ vessel leaving India, the Applicant was issued Show Cause 

Notice dated 21.04.2008. On receipt of the shaw cause notice, the Applicant 

wi vide letter dated 05.05.2008 requested the original wuthoritv ty hund them 

back the original and duplicate copies of the ARL-| O74/06-07 dated 

09.03.2007 for getting endorsement from the Rombay Custums and the 

same was granted om 05.05.2008. Rut vide letter dated 09.06.2008, the 

Applicant in reply to the SCN stated that the original and duplicaic copies of 

the said ARE-1 which was sent to Bombay Customs was misplaced in 

transit and could not be traced even after checking at various levels, ane! 

that they have got an eridorsement dated 02.06.2008 in their copy fram the 

Superintendent of Customs, Bombay that the vessel Icft on 21.03.2007. The 
= 
= 
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Assistant Commissioner of Central Excise & Custores, Ernakulam! 

Division, Cochin. rejected the rebate claim as time bared as the Applicant 

failed to produce the Bill of Lading. Aggrieved, they filed appeal with the 

Commissioner{Appeals) Central Excise, Customs & Service Tax, Cochin. The 

CommissionerjAppeals} vide Order-in-Appeal No. 63/201/3-C& datcd 

22.11.2013 rejected their appeal as being hit by time bar 

3, Being aggrieved, the Applicant filed the two Revision Application on the 

following grounds; 

a F.No.195/43/2014-RA 

* The Applicant had provided more than sufficient proof vo show thaj 

the goods in qiestion have been exported. None of the authorities 

doubt the claim as regard eligibility for rebate as claimed. What 

remains is only a technicality of the ARE-] which was nai produced 

and the sume should not be permitied ta come in the wuy of otherwise 

doing justice by allowing legally valid claim. 

« The Applicant had complied with Section 11A of Central Fecse Act, 

1944 as well as Rule 18 of Central Excise Rules, 2002. The reyection af 

the claim is solely on account of non-compliance al Novficution No, 

19/2004-CE\NT). Notiication No. 19/20D4.CE(NT) is issucd under 

Rule 18 of Central Excise Rules, 2002. [1 is not permissible for 4 

delegated legislation to further delegate jhe power to legisjate unless it 

is specifically provided under the Parent Act. As the Central Fxciae 

Act, 1944 does not permit further delegation of legislative power under 

the Rules, the Notification No. 19/2004-Ciu(NT) is wrong in law and, 

has no power, and is non-ext and is unenforcenble pyuinst the 

Applicant. Unless the Rules itself provide for conditions making ARF-| 

mandatory it cannot be enforced on the Applicant too. Ilence. the 

Commissioner|Apprals} erred in relying on lechnicalitics while 

rejecting the claim. Im this they relied in the case of Home care ji) Pet 

Lid Vs CCE |2006 (197) ELT 110 (Tri Nelhi)). 
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F.No.195/44/2014-RA 

It is factually in correct to state that ARE | was no. presented along 

with the claim, The facts would show and has been held by the 

Assistant Commissioner in his order dated 18.06.2008 that the ARE-! 

was originally presented along with the claim, llowever, the same wes 

returned to Applicant for getting necessary corrections in the 

documents by the Mumbai Customs, The ARF ls wus subsequently 

lost in transit. The Applicarit had produced the office capy of ARF-| 

from Mumbai customs, in the absence of any evidence tu the contrary 

the applicant is entided to claim presumption under section J6A of 

the Central Excise Act, 1944. The date of 21.39.2007 ought to have 

been accepted by the adjudicating authority while allowing the claim 

for rebate. Hence its factually wrong that the claim is barred by 

limitation. 

The reasons stated for rejecting the various evidences submitted tw 

prove that the vessel sailed on 21.3.2007 are incorrect. 

In the copy of the ARE-| No, 074/06-Part B for Certification by the 

customs officer made on 02.06.2008 clearly mentioned thas 

‘Consignment was shippéd under my supervision under shipping Mill No 

5074924 dated 12.3.2007 by SS/ Might Noiran Hesabi whith leytan the 

21.03.07", According to the Assistant Commissioner this endorsement 

is seen corrected by whitener and overwriting. (n fac} the daic 

21.03.2007 is mentioned twice in the certification. As such (here is no 

reason to suspect the certification. 

The shipping Bill date is 12.03.2007 which also confirms that the 

vease! has left only after 12.3.2007. This shipping Bill and date is 

referred in the certification by Customs in ARL-| No. 074/06-07, art 

B and also Bank's Certificate of Export and Nealisation issued by 

State Bank of India. It is submitted that the Forwarder’s Certificate of 

Receipt is also dated 21.3.2007 also corroboraics the faci that vessel 

Hs, did not leave on 9.3.2007 as concluded by the Assessing Officer. 
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* The Applicant prayed that the impugned orders be set-aside ure! their 

rebate claims be allowed with itterest thereol, 

4. A personal hearing in the case was Reld om 05.10.3019. Shri Rajmon K.K_ , 

Sr. Manager, Finance and Shri Jose Jacob, Advocate appeared on behalf of the 

Applicant and submitted written submissions. 

2. Government has carefully gone through ihe relevant case réeords available 

in case files, oral & written submissions and perused the impugned Orders-in- 

Original and Orders-in-Apptal. 

F.No.195/43/2014-RA 

6. The CommissionerjAppeals) had rejected the Applicunt’s rebate claim for 

non-furnishing of Original and Duplicate copies of ARE-1. The Applicant 

submitted that despite their request, the Customs authorities did not provide 

them with the Original copy of the ARE-1. Accordingly, (he Customs authoritios 

issued proof of shipment dated 25.03.2008 for wse as o substitute for ARF-) und 

then they filed the rebate claim on 28.03.2008. Their poods har been cleared on 

payment of duty and goods had been exported, hence non furnishing of onipirtal 

and duplicate ARE-1 is only a procedural lapse and that the sare cannot result in 

denial of substantive benefit, There are catera of judgments sStuting that 

substantive benefits can not be denied on mere procedural lapse. 

7. In this regard it is noticed that while deciding an identical issue, Hon ble 

High Court of Bombay in its judgment datec) 24-4-2013 in the ease ef M/s. ULM 

Cables v. UOl (WP No. 3102/2013 & 3103/2013) reported as TIO). 386 HO MUM 

CX. = 2013 (293) E.L T. 641 (Bom.}, observed at pura 16 as under © 

"16, However. it is evident frum the record that the second claim cater! 20, March, 

2009 in the amount of Rs, 2.45 faces whieh forms the subyet matter of the first 

wnt petition and the three claims dated 20 March, 2009 in the total amount of 

Rs. 42.97 lacs which form the subpct matter of thé second wittl petition were 

rejected only on the ground that the Petitioner had nat prodiorcd the aniarict! 
and the duplicate copy of the ARE ] form. For the reusuns Vial cow Hine 
indicated zarlier, we hold that the mere non production of the ARE | fern 
would not ipso facto resultin the invehdation af the rebate claim. In such a 

San, CESK, tt © open ta the exporter to demonstrate by the producnon of cogent 
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evidence to the satisfaction of the rebate sanctioning authonty that the 

requirements of Rule 18 of the Central Excise Rules, 2002 read tayether unth 
the notification dated 6 September, 2004 have been fulfilled. As win have 

noted, the primary requirements which hai to bé established Uy the exparter 

are that the claim for rebate relates to goods which were exported and that the 

goods which were exported were of a duty paid character. We may alse note 
at this stage that the attention of the Court has been drain to ah order dated 
23 December, 2010 passed by the revisional authonty in the cose of the 

Petitioner itself by which the non-production of the ARE I form wes not 
regarded as intwilidating the rebate claim and the proceeiliiigs were rernutiedd 

back (o the adjudicating authority to decide the case afresh after allejnny te 
the Petitioner an opportunity to produce documents to prove the export of duty 

paid goods in accordance with the provisions of Rule 18 viad with iotifiertinn 
dated 6 September, 2004 [Ordur No. 1754/2010 CX, datéd 20 December, 
2010 of D.P. Singh, Joint Secretany, Government of india under Section G5RF 

af the Central Excise Act, 1944) Counsel appeanng an behalf of the Petitioner 
hos aiso placed on the record other arilers passed by the redisional authority 
of the Government af India taking a similar dew |Garg Tex-O-Fab Pet Lid - 
201! (271) ELT 449) and Hebenkraft - 2601 (136) ELT. 979. The CESTAT 
has also taken the same view in {ts decisions in Shreeji Colour Chem 
Industries v. Commissioner of Central Excise 2009 (233) FLT 367. Model 
Buckets & Attachments (Pj Lid. v. Commissioner of Central Excise 2007 (217) 

ELT. 264 and Commissioner of Central Excise uv. TISCO - 2003 (156) ELT 
P72. 

8. Further, the Hon'ble High Court, Gujarat in Raj Petro Specialities Vs Union 

of India [2017(345) ELT 496 (Guj}| also while deciding the identical issue, relied an 

aforestated order of Hon'ble High Court of Bombay. 

9. Government finds that rationale of aforesaid Hon'ble lligh Court orders are 

squarely applicable to issue in question. Government in the instant case nows 

that the original and duplicate copies of relovant ARE-Is were misplaced/lost by 

the Customs. Hence the Deputy Commissioner of Customs, Cochin vide F.No. 

EDP/01/2004-CUS dated 25.03.2008 issued “PROOF OF SIIIPMENT TO SUBMIT 

AT CENTRAL EXCISE". The Applicant then filed a rebate claim of Is. 2,02,684/- 

dated 28.03.2008, The Range Officer in his verification report dated 04.04.2008 

also reported that the particulars in the document of proof of shipment with ARF- 

I (Triplicate copy), invoice and Shipping Uills were found tallying. 

10. Therefore the documents so furmmshed by the Applicant meguicully proves 

that fact that goods under claim for rebate have been exported and henee the 
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rebate claim should not be denind on grounds of pon production of original & 

duplicate copy of ARE-1s- It is incuntben! upon the adjudicating authori Go verify 

the document evidences furnished by tho Applicant and resorting rejection on 

technical grounds/ procedural lapses did not serve the purpose of fairness justice. 

F.No.195/44/2014-RA 

ll. The impugned rebate claim was rejected on grounds that in the absence of 

endorsed original and duplicate copies of AKI-1 to ascertain the actual date of 

leaving the vessel, the date of ARE-| has been taken as the actual date of removal 

of goods for the purpose of computing time period for Section 171A ol Central 

Excise Act and according the claim was rejected as time barred. Therefore the 

issue to decide is whether the Applicant have any proof of corrobatory 

documentary evidence towards actual date of leaving the vessels, 

12, In the copy of the ARE-1 No. 074/ 06-07 ih the Part RB, the Superiniendent of 

Customs has certified of 02.06.2008 that *“Conngnment was shipped uneler ny 

supervision under shipping Gill No. 5074924 dated [12.3.2007 by SS/ Flight No iran Hesaln 

which left on the 21.03.07-. Further Mate Keceipt of M/s Samsara Shipping I'v Ltd 

shows- MR No. 53367, that Shipping Bill No 5074924, Sailed date 21 03.2007, 

Received for Shipment om Board the M.V.IRAN HESAB! and Veyaye OUS0) The 

Exchange Control copy of Shipping Bill No, 5074924 dated) 2.03.2007 shows the 

Vessel Name as IRAN HESADGI and Voyage 0030. Therefore the goods appear lo 

have been exported on 21.03.2007. Considering the documentary evidences 

furnished by the Agoglicant, the Government holds that the Applicant have o 

strong case in support af their claim that goods actual lef the shores dn 

21.02.3007 and therefore the date for reckoning for time period under Section [1 

of Central Excise Act shall be 21.03,2007 and not the date of ARL-! 

13. With the observations supra, Goverriment remands both the matters to the 

origmal authority for the limited purpose of verification of the claim with directions 

that he shall reconsider the claims for rebate on the basis of the alormsaid 

documents submitted by the applicaril after satisfying the authenticity of those 

documents. The original adjudicating authority shull pass the order within enh! 
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14. In view of above, Government sets aside the Impugned Orders-in-Appenl No 

62/2013-C.5. and 63/2013 beth dated 22.11.2013 passed by the Commissioner 

(Appeals), Central Excise, Customs & Service Tax, Cochin 

15. The two revision applications are allowed in terms of above. 

16. So ordered. 

SLEEPY ARORA) 
Principal Commissioner f Ex-Officio 

Additional Secretary to Government of India 

5a0-57! , 
ORDER No. = /’2020-CX (@Z)/ASRA/Mumbai NATED &3 -O6. 2020. / 

To, ATTESTED, 

M/s Sud-Chemie India Pvt. Ltd,, 
Edayar Indl. Development Area, 
Ginanipuram, 4 
Cochin-683 502 B. LOKANATHA REDDY 

Deputy Commissioner (R.A ) 
Copy ta: 

1. The Commissioner (Appeals}, Central Excise, Customs & Service Tax, 

Cochin. 

2. The Commissioner, Central Excise, Customs & Service Tax, Cochin. 
3. The Assistant Commissioner, Urnakulam-| Division,. 

5. Guard file 
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