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ORDER
This revision application has been filed by Shri Muhammed Habib Bin Shaik Allavudeen
(herein referred to as Applicant) against the order no 1608 & 1609/2013 dated
20.11.2013 passed by the Commissioner of Customs (Appeals), Chennai,

2. Briefly stated the facts of the case are that the applicant; a Singaporean citizen
arrived at the Chennai Airport on 13.03.2012. He was intercepted and found in possession
of a gold jewelry totally weighing 407 gms valued at Rs. 10,68,782/- ( Rupees Ten lakhs
Sixty Eight thousand Seven hundred and Eighty two) the gold was recovered from his pant
pockets. After due process of the law vide Order-In-Original No. 19/2012 dated 22.05.2012
the Original Adjudicating Authority ordered confiscation of the impugned gold under
Section 111 (d}, (I), (m) and (o) of the Customs Act read with Section 3 (3) of Foreign Trade
(Development & Regulation) Act. But allowed redemption of the gold for re-export on
payment of Redemption fine of Rs. 5,30,000/~( Rupees Five lakhs Thirty thousand) also "
imposed penalty of Rs. 1,00,000/~ under Section 112 (a) of the Customs Act,1962.
Aggrieved by the said order, the applicant filed appeal before the Commissioner (Appeals)
who vide Order-In-Appeal C. Cus No. 1608 & 1609/2013 dated 20.11.2013 rejected the

appeal of the applicant.
3. The applicant has filed this Revision Application interalia on the following grounds
that

3.1 3.1  The applicant has filed this Revision Application interalia on the
following grounds; that the order of the Commissioner (Appeals) is against law,
weight of evidence and circumstances and probabilities of the case; The Applicant is
an eligible passenger fulfilling all the conditions for concesstion rate of duty; the
applicant had come for the first time to India to visit his sick grand mother; He
declared thegold to the officers and they proceeded to file a case of having ftried to
cross the green channel; Though he repeatedly told the officers that he is the owner
of the gold and it was purchased by him the officers recorder a statement that he is
not the owner of gold; It is an admitted fact that he did not pass through the green
channel; As he was not in a position to taise funds he paid the fine and penalty by
obtaining loans; The gold was not concealed; The imposition of redemption fine and
penalty is very high and unreasonable; as per the circular 394/71/97-CUS GOI

declared;
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3.2  The Revision Applicant cited various assorted judgments and boards
policies in support of re-export and in support of his case and prayed for
permission to re-export the gold on payment of nominal redemption fine and

reduced personal penalty.

4. A personal hearing in the case was held on 05.07.2018, the Advocate for the
respondent Shri  Palanikumar attended the hearing he re-iterated the submissions filed in
Revision Application and cited the decisions of GOl/Tribunals where option for re-export

of the goods was allowed. Nobody ftom the department attended the personal hearing.

5. The Government has gone through the facts of the case. A written declaration of
gold was not made by the Applicant as required under Section 77 of the Customs Act, 1962
and had he not been intercepted he would have gone without paying the requisite duty,

under the circumstances confiscation of the gold is justified.

6. However, the facts of the case state that the Applicant had not cleared the Green
Channel, in fact there is no allegation that the Applicant had tried to pass through the green

channel. The ownership of the gold is not disputed. The gold was recovered from his pant

_ pockets and tl}erefore it was not indigenously concealed. The Applicant is not a repeat
:;oﬁ'ehd:;feéng ddes not have any previous cases registered against him. The CBEC Circular

;e 0972001 gives specific directions to the Customs officer in case the declaration form is
' +incomplete/not filled up, the proper Customs officer should help the passenger record
AQauitheAdstAlidddrlaration on the Disembarkation Card and only thereafter should
d'acﬂo'i'i'r'i"t.gfs"fgﬁ?ﬁ‘z{'lﬁﬁb the same, after taking the passenger's signature. Thus, mere non-
submission of the declaration cannot be held against the Applicant, moreso because

he is a foreigner,

7. There are a catena of judgments which align with the view that the discretionary
powers vested with the lower authorities under section 125(1) of the Customs Act, 1962
have to be exercised. The Applicant has pleaded that the goods are old and used and have
been valued much higher than the actual price. Government is of the opinion that a lenient
view can be taken in the matter. The Applicant has pleaded for re-export and the

Government is inclined to accept the plea. In view of the above facts, the impugned Order

export on reduced redemption fine and penalty.
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8. The assorted gold jewelry weighing 407 gms valued at Rs. 10,68,782/~ ( Rupees Ten
lakhs Sixty Eight thousand Seven hundred and Eighty two) is ordered to be redeemed for re-
export. The redemption fine of Rs. 5,30,000/~ (Rupees Five laks thirty thousand) is reduced
to Rs. 4,00,000/- ( Rupees Four lakhs) under section 125 of the Customs Act, 1962,
Government also observes that the facts of the case justify reduction in the penalty
imposed. The penalty imposed on the Applicant is therefore reduced from Rs. 1,00,000/-
(Rupees One lakh) to Rs. 80,000/~ ( Rupees Eighty thousand ) under section 112(a) of the
Customs Act,1962.

9. The impugned Order in Appeal is modified as defailed above. Revision application

is partly allowed on above terms.

10.  So,ordered. ;Q_,._w.\_/._-&,iu N

L.
239 )+
(ASHOK KUMAR MEHTA) 3
Principal Commissioner & ex-officio
Additional Secretary to Government of India

ORDER No282018-CUS (S7) /ASRA/Mum™BA2.  DATEDL0-07.2018

To,
Shri Muhammed Habib Bin Shaik Allavudeen ATTESTED

C/o S. Palanikumar, Advocate, \J
No. 10, Sunkurama Chetty Street, \)

Opp High Court, 2™ Floor, \

Chennai 600 001.. . .
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