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RECGISTERED
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pe=gn
GOVERNMENT OF INDIA
MINISTRY OF FINANACLE

DEPARTMENT OF REVENUE

Office of the Prnincipal Commissioner RA and
Ex-Officio Additional Secretary ta the Government of Indja
Sth Floor, Warld Trade Centre, Cufle 'arade,
Mumhbai- 400 005

F.No.195M47/2015-RA /ﬁ pPa Dateoflssue: (o d 020

ORDER NO. 93| /2020-CX (WZj/ASRA/MUMBAI DATED 26 Ilﬂ]mu OF
THE GOVERNMENT OF INDIA PASSED BY SMT SEEMA ARORA, PRINCIPAL
COMMISSIONER & EX-OFFICIO ADLOITIONAL SLECRETARY 70  TiEL
GOVERNMENT OF INDIA, UNDER SECTION 35LLE OF T CLENTRAL
EXCISE ACT, 1944,

Applicant : M/s Reil Electricals Ltd., Puducherry.
[ Respondent : Commissioner of Ceniral Excise, Puducherry

Subject  : Revision Application filed, under Sectiort 35LLE of the Cenyral
Excise Act, 1944 against the Order-in-Appeal No. 27/2015{1%
dated 05.11.2014 passed by the Commasioner af Centrul
Excise ({Appeals-11), Chennai
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QRUOER

This Revision Applications is filed by M/s M/s Kol Elcetrcals Lid,,
Thondamanatham Viliage, Villlanur Commure, Puducherry 605 502
{hereinafter referred to as “the Applicant”) against the Order-in-Appeul No.
27/2014(F) dared 05.11.2014 passed by the Commissioner ol Central
Excise [Appeals-il], Chennai.

2. The issue 10 brief is the Apphcant is a manufacturer ol automabitle
electrical parts like Starter Motor, Altermatar, Armatuce Assembily, Fiold Coil
Assembly, ¢tc, They cleared their final progducis for domesiie consSumpuion
and also exports under Rule L8 of the Central Fxoise Rules Ly debiung the
Cenvat Credit account under ciaim for rebate of duty paid on hinal products.

¢ Durmng the period from July 2008 (w Junuery 2009, Shn B
Ganansekaran, Senior Manages{Finance| of the Applicany, deliberrmply
took ineligible Cenvat credit by inflating ihe Conval Credit accounis of
the Applicant. The deliberately availed ineligible Cenvat credit was
taken on 17 inpul invoices amounted 1o Rs 8H,74,236/ (Rupees
Eighty Six Lakhs Seventy Four Thousand Two |lendred and Thiry Six

Only).

o Upon detection af the ineligible credit thar had been svailed. the
Applicant voluntanly paid the entire amount of Rs 86,74,640/-
{Rupees Bighty Six Lakhs Sevenly Four Thousand Six |lundred and
Forty Only] along with interest of Ks. 3,18,191/-. A Show Causc
Notice Show Cause Notce dated 03.08.2009 was issued by the
jurisdictional Commissioner proposing demand of Rs. 86,74 /407
towards the excess credit taken.

+ During the impugned period, the Applicant had clearcd cxporis by
following procedure of self sealing and on paymient ol Central Excise
duty by debiting in their Cenvatr Credit sccount. After the detection
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Cenval Credit taken, the Applicant on 13.05.2009 filed 07 rebate
claims wtaling to Rs. 1,23.86,277/-.

« On verification of the rebate claims, the Range Officer had roported
that the Applicant did not have sulficient balance either in their
Cenvat Credit account or in Personsl Ledger Account o muke
payment of duty for the goods cleared for export. The Applican! had
alsa accepted this fact, however they had paid the duty nvolved
0<.02.2009 along with appropriate interest on the goods exported

Maonth No. of | Total credit | No. of Amount of | Amount of
credit | taken [Rs) incorrect | incorreey carreet
entries Cénvat Cenvat Cenval

. credit eredit credit 1aken
entries | taken [Rs) | |Rs.)

Jul. 2008 138] 50,66,404| 5 25,25984  25,40,420

Aug. 166 | 34,88,305 0 0 34 88,305

2008 ! SIS

Sept. 146 43,00,637 2 9.90,008 33, 10,629

m . - - S

Oct. 2008 136 34.81,823 1 1345495 21,336,328

Nov, 111 52,07 887 5 2786221 3489265

2008 __

Bec. 128 31,68.982 3 1184 26K 19.80,714

200 !

Jan. 94 10.03.337 0 0 10.03,337

2009 |

Total 919 | 2,57,17,375| 16 87,68,377 1,69,48,998

e The Applicant was issued Show Cause Notice dated 17.07.2009. The
Assistant Commissioner of Central Excise, Puducherry-1l Division vide
07 Orders-in-Original Nos 42 w 48/2009 all dated 31.08 20089
rejected their 07 claims on the grounds that the Applican! had nol
discharged duty at the time of export or in the manner specified under
Rule 8 of the Central Excise Rules on monthly basis ane thm the
Applicant however paid the duty al a later date on 04.02.2009. [lence
the payment cannot be construed as payments for goods exported
during July 2008 to September 2008 and further the Show Cause
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Notice dated 03.08.2009 issued by the jurisdictinna! Cammissioner
proposing demand of Rs. 86,74,640/ - wwards the excess credit uiken
was pending adjudicating

The Applicant approached the Settlement Commission on 12.11.2008
The Settlement Commission, Chesnal vide Qrder Nu. 09 2010.C Fx.
dated 27.09.2010 settled the issue by accepling Ihe payment of Rs.
B86,74,640/ - towards irregular Cenval Credit taken with interest of Rs.
3,18.191/- and imposed penalty of K. 10,000/ on the Applicant.
Further the Commission also accepted payment of Rs. 94,234/ - with
interest of Rs. 33,899/- towards gnother demand of gregular credit
{against the demand of Rs. 12.07.057/ 4

Being aggrieved with the 07 Orders-in . Onginal all dated 31.08. 20049
rejecting their rebate claims, the Apphicant then filed appeals with the
Commissioner ol Central Excise[Appeals|, Chennuei who vide Orders-
in-Appeal No. 108 1o 114,2011P) dated 28.03.20)1 upheld the
rejection of rebate claims on the grounds that duty has been debited
and hence granting rebaie would lead to condoning the non.payment
of duty and would ﬁnnul the ¢xercine of settlement.

Being aggricved, the Applicant then filed Kevision Applications boefare
the Central Government. The Rewisionary Authoacity vide GO Ondes
No. 83-89/2013-CX dated 29.01.2012

(i) upheld the impugned Ordersqin-Appeal dated 28.03.201 1
ty the extent that the trder for rejection of rebute
amounting to Rs, 87 69 879 auy of total clasm of Hs
1,23,86.277 /- cannot be laulted with

(i) held that the lower authorities have not considered (he
pleas of the Applicant to at least granting remaining
rebate clairm of Rs. 36,186,398/ wince duly on expons
relating 1o said claims were paid from undisputed Cenval
Credit. The remaining rebaie claims are admissible 10 the
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Applicant subject to verification that duly involved wis
paid from undisputed Cenvat credit and claim  waos
otherwise in order And directed the original authorily 1o
sanction the balance rebate claim of Rs. 36,16.398/- |
the duty was found to be paid from undisputed Cenvay
Credit. The impugned Orders-in-Appeal was modified
this extent.

¢ In the light of direction of the Revisionary Authority, the Assistang
Commiissioner of Central Excise, Puducherry Il Divisiun vide Refund
Sancton Order C.No. V/Ch.85/18/25/2013-RF dated 10.05.2013

. (i  Sanctioned an amount of Rs. 16,07,774/- as refund as the samc has
been paid from undisputed Cenvt Credit for the exports made in July
2008 and ;

(i) Rejected the balance amount of Rs. 20,08,624/- as the Applicant had
no valid undisputed credit for the exports made during the penod
from Jul 2008 {in respect of ARE-1 Nos. 100, 101, 116, 123 to 128) ta
Jan 2009.

¢ Being aggrieved with that portian of the Refund Sanction Order doted

10.05.2013 rejecting the amount of Ra, 20,08,624 /-, the Applicam

then filed appeals with the Commissioner of Central Excise|Apped!s-

), Chennai who vide Order-in-Appeal No.o 27720140 dated

‘ 05.12.2014 upheld the Refund Sanction Order dated 10.05.2013 ang
rejecied their appeal as devoid of ments.

3 Being agpgrieved, the Applicant filed the current Revision Application
on the following grounds:

il While caloulating the availability of undisputed Cenvat Credit for
exports clearances, the Department incorrecily had iaken into
account home clearances also and thus reduces the gvailability of
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undisputed Cenvar Credits, i the home clesrance are not luken ima
account, the Applicant is ehigible for the rebate of Rs. 36, 16,108/

During the impugned period i.e. July 2008 to January 2009, they had
tota] Credit of Rs. 2,57,17.473/- in their Cenvat Credil Aceount oul of
which Rs. 86,748,236 /- were not vilid credits, They pand this amount
of Rs. 86,74,236/- and Rs. 94 239/ in cash on its own and setiled
the marter. Thus, the Appellant had genuine oredit of Rs
1,69,B0,347)- {Rs. 2,57,17,473 - Rs, BH, 74,236 - Rs 94,239 = Rs
1,6%,80,347 /-) apart from the credit settled.

If the home consumption clearance are dlso taken into secount, then
the Credit sertfed’ should also be taken into account [f ull the debits
including debits for home consumption were (o be taken into
consideration for the purpose of arnving st the Cenvar balance
available, then it is logically and legully imperative on part of the
Department to include all the credits including the eredits involved in
the Settlement Commission Order. So, 1018 incorrect to sav that all the
debits are to be taken into account o drrive gt the undisputed Cenval
Credit balance. Therefore, the Order of the Assistant commissioner
taking into account the Domestic clesrances/home cansumption
towards Cenvat debits is incorrect and detrimental to the interests of

the Applicant..

The impugned Order is incorrect in relying upon the Kange Officer’s
Report which says that the exports pertlining to ARE-1s 10U, LUL,
116, 123 10 128 were made without sufficient balance in the Conwval
Acvount. The HRange Officers Reports dated 28132012 and
25.02.2013 have mttributed the undisputed Cenvat crodit W bink

Home Consumption and Exports.

Pursuanl to the specific question of the ld. Revisionary Authority
mentioned abave, the Applicant had prepared the Annexure-A to prove

that 141 exports were made with  duty  invelvemem  of
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Rs.1,16,13,341 /- with undisputed Cenvat Credits. This Annexure-A
show the valid Cenvat Credits taken and not involved in the
Settlement Commission Order. The Annexure "C" was the Cenval
Credit Account for the enure mpugned peniod. Therefore, (he
annexures submitted to meet the specilic query of the Revisionary
Authority asking for credits not involved in the Settlement
Commission cannot be called to say ‘totally incarrect’ and ‘mislending .
This averment in the letter dated 28.12.2012 has been made without
understanding the context in which the AnnexXure-A was lurmished as
an answer 0 the specific query of the Revisionary Authorily.
Therefore, this grounds of the impugned order passed on the
erroneous understanding and misplbced relinnge on the intermal
report dated 28.12.2012 is incorrect.

The method of calculation of undisputed of Cenvat credit was
explained in the impugned order by taking the example of July 2008
exports. In July, 2008, the impugned order estimated the undisputed
Cenvat Credit on the date of clearance for exports, and sunctinned
Rs. 16,07, 774 /- and rejected Rs. 7,76,590/- . As regards other
months, according to the department, therm was no undisputed
Cenvat Credit oni the dates of exporl. Whereas in terms of Rule B,
only at the end of the month the availability of credit should be seen.
If so seen, the total undisputed Cenvat credit avaalable in July 2008
was Rs. 25,490,424 /- and the total duty debit for export 1n that month
was Rs. 23,84 ,364/-. Thereby the entire duty pad on export was
available as rebate in that month

(vt The calculation of rebate pavable has been made by the department

by debiting duty payable against genuine undisputed Cenvat Credit
on day to day basis whereas the duly is payable only by the 5" af the
succeeding month. Thus the method adopted was against monthly
adjustment provided under as per Rule 8 of the Central Excise
Rules, 2002,
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{wiil} As per the Rule B of the Central Excise Rules, 2002, the duly on goods

(el

(i)

removed from the factary during the month s Teguired 1o be paid by
Sth of the following month. The sub-rule (3] provides the Excise Ouy
is deemed to have been paid when the duty s paid in the manner
provided under sub-rule (1]. Therefore, the calculation for the purpose
of rebate by the department was not in consonance with the
provisions of Hule 8.

Even the Assistant Commissioner of Centrul Excise, in the First
Round Orders-in-Original all dated 31.08 2008 denied rebate on the
ground that Applicant had not discharged duty at the tume of oxports
in the manner specified in Rule 8 of the Ceatral Fxose Rules (that is
by 5th of subsequent month to the month in which export was made).

The Applicant submitted that there was adequate undisputed Cenval
Credit to meet the exports made within the month. Instead of muking
the ealculation on monthly basis, the impugned order incorrocily
looks for the credit on day-1o-day basis and allowed seme and rojected
other. The details of undisputed Cenvat credit and exports are gs
under:

Month | Genuine | Genuine | Duwit Tor | Closing
Opening | Crediu | Export Bulange
Balance ‘]_ |
2384364 | 287948

[Oct. 2008 | 3421348 | 2136328 | 997077 | 4560599
(Nov. 2008 [4560509 | 2489365 [ 2819012 | 4230K52
Dec. 2008 | 4230852 | 198071 | 1507478 | 4704088

Thus, the Appellant submits that omitting the eredits involved in the
settlement commission's arder from the 1o1al Cenvat credil avisiled by

.. the Appellant during the impugned peripd, there was always genuine
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Jul. 2008 | 131892 | 2540420 | 28794
Aug. 2008 | 287948 | 3488305 | 1557063 2219190 |
Sept. 2219190 | 3341978 2139820 | 3921348
2008 |

Jan, 2009 | 4704088 | 1003337 | 985117 4722008
Total 1,69,80,347 | 1,23.89.931 L
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undisputed Cenvat credit available vis-f-vis the exporis made. This
position of avallability of genuine credits is applicuble fise ull exports
involved in total debit of s, 1,23,89.493) /-

(xii) Therelore the Applicant prayed that the rebate of Ks. 20,08,624/ -be
sanctioned and paid as rebate.

{xiii] Internal Report dated 25.02.2013 of the Range Gfficer which was
relied upon in the impugned Order was not provided to the Applicant
before passing the Refund Sanction Order. The Applicant eame to
know about the existence of such a Report only on receipt of the
impugned Order. The Applicant alter making written requests to the

. Assistant Commissioner of Central Excise wvide letter doted
20.05.2013, the copy of the internal verification repart was given 1o
the them only on 30.05.2013. Thus, the impugned Order has been
passed without providing the relied upon documents and also anv
opportunity of being heard to the Applicant and so (L is in vidlation of
the principles of natural justice, The Order merits to be set aside on
this ground alone. The Commissioner (Appeals] had rejected this plea
of the Applicant on the ground that there was no necessity for the
Assistant Commissioner to provide the details of such Verilications
conducted by him or his subordinates to the Applicant. Such
reasoning is incorrect and the impugned Order merits 1o be scl aside

on this g_,i'uund nlane,

4. A personal hearing in the case was held on 03,07,2018. Shri R. Sai
Prashanth, Advocate appearcd on behalf of the Applicam. The Applican
reiterated the contents of the revision application, written submission and
case laws and pleaded that the Order-in-Appeal be set aside und revision
application be allowed. However, there was a change in the Revisionary
Authority, hence a final hearing was granted on 10.12.2019. Shri R. Saj
Prashanth, Advocate appeared on behalfl of the Applicant and reiterated the
submissions made in the earlier personal hearing and grounds of revision
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5.  Government has carefully gone through the relevant cose records
available in case fles, oral & written subimjssions and perused the
impugned Orders-in-Original and Orders-in-Appoal.

6. On perusal of the records, 0 is found thay vide GO Qrder No. 83-
89/2013-CX dated 29.01.2012 ohserved

‘11,  The lower authorities have not consjdered the pleas of the applicant 1o
al feast gonting remamning rebate claon of Rs J61630UN, s duty on
exports relating 1o said claims were paid from undisputéd Cenpar Coodi
Gavernment finds consicerable forve in the sqid pleas of applicant. Therefore,
Governmeni i8 of the wew that the remainiig rebate claims are admissible
the Applicant subject to wenifiealin thar duty (neolued ws st from
undisputed Cenvat creclit and clavn was uuu-.fmi.ﬁ s oredor. Awgf direcied The
original authority to sanction the bajavice rebate olaim of RS 16164987 . if the
duty was found to be paid from undisputed cenval orixhil. The impugned
Orders-in-Appeal is modified to this extent *, the Assistanl Commissioner
of Central Excise, Puducherry || Division vide Kefund Sanction Crder
C.No. V/Ch.B5/18/25/2013-RF dated 10.05.2013 grantsd a rehple of
Rs. 16,07,774/- out of the total amount of Rs. 36,186,394/~ and the
balance amount of Rs. 20,08,624/- was reiccied on the grounds thai
there was no sufficient Cenvat Credit halance,

7. On perusal of documents furnished by the Applicant surh as copios of
Monthly ER-1 retumms for the period July 2008 w Junusry 2009, 1t s
noticed that while undertaking the verificauon, the Supermtendesnt of
Central Excise, In the report dated 28.12.2012, insiead of atiributing the
undisputed Cenvat Credit only for the duty pald exports made, had also
taken into account the home consumption and thus has efroncously
calculated the undisputed Cenvat credit If the home consumplion clearance
are also taken into account, then all credits should also be tukon ino
account for the purpose of computing the undisputed Cenval credil
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8. Further, payment of monthly Central Excise duty payment is in terms
of Rule 8 of Central Excise Rules, 2002. The said rule 18 reproduced for ease
of reference;
“RULE 8. Manner of payment. — (1] The duty on the goods removed [rom
the factory or the worehouse during o month shall be paid by the th day of

the follousng month, if the duly is'pnid electronically through internet banking
and by the 5th day of the following month, nany other case .

Provided further. ........ouciene

Provided that

[2) The duty of excise shall be déened 1o hawe been pmd for the purposes uf

these rules on the excisable goods removed in the manner provided] under sub

rule (1) and the credit of such duty allowed, as provided by or under any nahe.®
The duty payment for exports under claim for rebate can also he made at
the end of the month is explicitly said in the CBEC's Manual, Chapter 8,

Part-1 Para 1.1, Table serial no: {i) as —

“fil | &t is essential that the excisable yoods shall be expuned ufter
payment of duty, directly from a factory or warehouse, The
condition of ‘payment of duty’ 15 salisfied once the pxporer
records the details of the removals it he Daily Stock Atcount
maintained under rule :Eﬂf”ﬂ m MS. wherens thi* dury may
be discharged in the manner specified under rule 8 of the satd
Rules, i.e. monthly basis” |

Therefore, it appears that the manner of calculation of undisputed credit is
not consistent with the Rules of Central Excise Rules, 2002. The documents
produced and submissions made by the Applicant deserve consideration in
caleulation of undisputed Cenvat credit available to them.

9. In view of the above, Government remands (he matier back to the
original authority for the limited purpose of verification and to sanclion the

_balance rebate claim of Rs. 3616398/, if the duty wus found w be puid

Y
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from undisputed Cenval Credit. The adjudicating authority shall recopsider
the claims for rebdte oa the basis of the documents submited by e
applicant afler satisfyving itaglf in regard w0 the authenucitly of thase
documents.

10. In view of the above discussions and Nndings, Gavermment sets aside
the impugned Order-in-Appeal No. 27/2014(P) dated 05.11.2014 passed by
the Commissioner of Central Excise (Appeals-il|, Chennai.

11. The revision application 18 allowed in terms of ahove.

12. So ardered.

Principa) Commissioner & Dax- lﬂTu 1
Addinonal Sevretary to Government of [ndia.

ORDER No.&3 | /2020-cX [WZ]/ASRA/Mumbal DATED #ﬁf ﬂ?f 2020.

To,

M/s Reil Electricals Ltd.,
Thondamanatham Village,
Villianur Cammune,
Puduchersy-605 502.

Copy o
1. The Cammissioner of Central Excise, Puducherry.

2. Commissioner of Central Excise (Appeals-l1), Chonnai,

/5 51, P.5. 10 AS (RN), Mumbai

B. LOKANATHA REDDY
Peputy Cormmissioner (R.A.)
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