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GF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR, 
PRINCIPAL COMMISSIONER & EX-OFFICIO ADLIFMONAL SECRETARY TO 
THE GOVERKMENT GF INDIA, UNDER SECTION 12900 OF THE 
CUSTOMS ACT, 1962 

Applidint = Shr Piyush Chutilal Geetha 

Respondent Pr, Commmeasioner of Customa, CS! Airport, Mumba. 

Bubect © Revimen Applicabon filed under Section 129DD of the 
Customs Act, 1962 aygunet the Order-im-Appeal Fo, 
MUM-CUSTM: PAX-APP- 1025 / Fira) =22 dated 16.11.2021 
[Cmte Of towum: IF 112021) [F. No 8/49-882/2020; 
passed ty the Commissioner of Customa (Appents), 
Mumbel Zorte-TT 
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F.No, 371/213/8/W2/2022-RA 

ORDER 
The Revision. Application hae been fied by Shri Push Chumilal ‘Gedie 

(herein referred to os the “Apphoatit’) ugainet the Orderan-Appeal No) MUM- 

CUSTM-PAN-AP-1026/2021-22 dated J&11.2021 [Date of maur 
17.1) 2021) [fF Mo. 8/49-880/2020) pawed by the Commssinner of 

Customs (Appeels), Mia bea) Zome--I7. 

21, Srief facia of the case-are that-on 18/19.01 2019, on the bass of 

profiline end intelligemoe, the officers of Aur Clivbdms, C81 Airport, Mumbal, 

intercepted the Applicant, an Indian passpert holier, whys hed annved by Air 

trefia Express Flight No. EC 248 from Probe, near the ext gate after be hed 

cleored himeelf through the Custenyy green chantiel On) bemg axked 

whether he was catrying any contraband, dutiable goods ar gold eaher m 

his baggage er on ius person, the Applicant rephed mm the negatrve. Not 
being watatcd with the pply, personal search aud camminativn of the 

hegeaye of ihe Afphicant wes conducted, which resulted in the mocerry of 
eeren yellow coloured metal bam putportediy to be gid, bearing foregn 
markings, which wee concealed i specmlly sade cavity un the wetline of 

the seans worh by the Appicarn 

2.2 The Applicant, in his statement aiintiod to lencwrjedge, possession, 
nen-declaranan, conbralment met cocawery of the sewed gold; that he wee 

working ap @ commission agent an the wholesale vegetable market m Dube 

amie 04 montha; he produced two orgmal invesces for the purchase of thr 

geld bars, that to purchane the gold be hoard uken oan on mierest irom 

fends und relatives ootallng Ra 2650 lakhs; that He eid not have 
documentary ewdence for the loans taken; that the loan was taken an trust, 

that he had ou the gold to sell mun fora profit, that fhe ies, of 

eancealment of govt was tus oun idea and nobody miugpested it. that be ded 

not declite the gold oo custom in order to avon, payment of Customs duty, 
that he knew Chat tnpiirt of gold withour declaration ind poyrent. of duty 

purnaheble under dee Custame Act, 1962. 
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F.No. 371/213/0/Wz/2029-RA 

a Pursuant to berg aeeayed, OF gold bore weiyhing 816 erame and 

valued it Re 24,48,077/+ were seleed under the reasonable belief sat the 

some were beng ermuggied ine Indu end bence lable for obnflecation under 

the provimane of the Cosioms Act, 1&2 

4 After following the dur process of law, the Original Adpudicanng 

Authorty (OAA) we Additional Cammiszioner of Customs, CS! Airport 

Mumibal, vide Orderin-Onginal No ADO/SKR/ADUN/101/2020-21 dated 
20 03.2020 (Date of sete 01.07.2020) ordered the abpolote confiscausrn of 

the mnpurned 07 gold bars of 24KT. scighing 816 grams end valucd at Rs 

24,48,077/-, unifer Secnon 111d), (I) amc (ml of the Cuseceis Act, 1962. 

Personal penalty of ts 6,00,000/- was imposed on the Applicant imdor 

Sinbon 112 (a) af the Customs Act, 1962. The seiecd jrena used for 

concealing the impugted pokd was confiecated under Settion LI9 af the 

Customs Act, 1962 

3, Aperieved by the Order, the Applicant Med an appeal before the 

Appelate Authonty (AA) viz. Commindionet af Custuma (Appeals), Muribal 

Zeeie-fl wh wide Onderan-Appeal No MUM-CUSTM-PAX: APP-}028/ 202 1- 

Za dated 16.11.9021 [Date of seae. 17.11.2021] fF. Mo §/49-882/2020) 

upheld the onder pureed try the OAA 

6  Aggritwed whh the abee onder of the Appellate Authority, the 

Appbcant has fied tue rewneen applicabon.on the following grounds: 

6.01. Pinandial capacity of the Applicant cannot be » factor to prove the 

adlegatiog) viet he eas not the owner of the gold and the alleganon abour the 

“Applicant being oot Gmanctally capable to buy the gold is based on 

aisumpuen and presamption thar ie Apphcani w a carrer and is not 

proved, The. Apipbcant hae relied on the following case lowe mm support af 

fas deferrce: 

i) Sodhi Transportvs State of UP 
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F.No. 371/213/8/WZ/2022-RA 

-pgpienymes of Cintra. Karlla sw Defi Peper Fano) Lar) 

602 That the show couse meotice daved 0) 07.2015 prepudieed the entire seve and 

thes preudierd the pentmmer. in a Show Cause Nothee, the allegations anc 

charges hawe to be rade led tenuate manner jeg if appeary that. —|) 

Howerer, in. the preaent cease the peliticitier avers that the impugned show 

cause notice is bad in lawoon the ground that the alow exuse metic: hans 

preyudged and pre-determined the entire sau and Jef nothing for the 

Adpucheating Authority te enqpuire uo lie the present case, the opportunity 

of submitting defence reply we the Show Cuuse Nate and hesting hid 
become an ile formality and farce: The Show Cause Note chated 

(08.07 2019 is therefore deable te be set muacle; 

6.03, That the Applreme: submur that the wothorty. who mee the SCN 

has already: made wp his mind that the gold dander secture. is finer for 

6.04, Thar tis incumbent cm the part of the enquiry oflicer/Adjuimating 

Authonty to keep ax open mind til i comes to @ deciawin regarding the 

mvelvement of the Applicant in the lboat enpormaven of gold jnitc Inels, 

6.05. That it be fog? chat they" howe already choaed chew minds jn respect 

themte the quasi- guchein) proceeding t cannot be held to be m senordanice 

wrth lawor in compliance with the pessciples of nanaral juatec. 

6.06, That a show cae notee i meant to @ve the petecn proceed 

ayunet & feaetneble opporninity of making he ohypection agueret the 

proposed charges incheated an the notice: that the person proceeded againat 

tmlut be tele) she charges ageitey! Mimi ot thet he con take his defence and 

prove hia cinogmee. That if the suthanty weuing the charge sheet /xhow 
cause oboe instead of telling hom the charges, confront him with definite 

eonchinans of hin alleged guilt, an bat been dosie an the preaent cose. the 

anformres and bee. Beluee ss ploced on the follnwuyy ewse lane 
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F.Wa. 371/213/8/Wz/2022-RA 

Ragminandan Jalen ve Collector of C Ex [i972 1981 [Hy ELT 476 Call 
YC, Banaras Hindy Unverniy 1) BCE 42] 
Ki! Shephard v. Conan af keahe|ias 1 abe 253) 
Deescon Ln the case of High Cpurt of Andhra Pradesh un S60) Steels 
Lad wa Carnmr. of Customs, Central Excine & Servion Tax 
Poona Botting Go Lod A Amr vy. Uruon of india and Cthers 
UO and Orne ITC Lemted and Amother| 1985 (21) ELT. 655 

Myre ewe and Chemica Co tai vy. AC, Central Eure, 

tins Suter Pty Ui ve AC CEn, Matas (108) (8) ELT. 

Alembie Glass industeles Lernted y UCL [1959 (24) ELT. 27 (ear ||’ 
i aia re income The Dicer. Cumpenies Dustrest 35

 
i 

x 
za
 
3z
= 

6.07. That the Appheant avers that ihe linpugned show cmuse noice i bad 

in! lew -on the grourid that the ahow cause nntiee has pre-pudged and pre- 

detormume|d the entre rssue by indirectly proposmg for absolute confiscation 

of the mexed gold under the proviuons of Custom Act, 1962. Neither 
Section Li nor section 195 0f the Act provades for abenhite confmenmn of 

goods winch are not contrabands, and since gold ls nol.a contraband of 0 

prohibited item the owner or peraua fren whom it ts scieed is entitled tw 

have the goods relekatd on payment of redemption fire and diity; 

6.08. Thor woder Section 125 of Custeina Act, 1962 o dip¢retion has bern 

conferred on the Adyudycating Authority to gee ai option to the 

importer/owne: of the goods ta pay fine aon lew of confection in costh of 

géoils, the imporation or exportanon whereof! is peakibited under the Act or 
Under any other law for (he ime beine in force bert m respect nf other-goods 

the officer ws obliged tr: give stich ar opaon: 

i) Deexeion of the High Court ef Caleutys im CC (Prev ws Uma Shankar 
Verma 

‘ff Geot Eorerprecs Ve Curuiseiiner of Quatome, Pune [2007 (143) 

Phorhenon’ of tne Hes tic Eaipeesio tet t the of Crys Freres (ru) dl Mn Coss 
Private Letited and Scemens Lrd. 

iv) «= Matot Thakor ve. Collector [1994 Bit 
Ai) 2=—- Deciion of the High Court of Caleurta tn CC [Prev] ce Um Shanku 
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F.No. 371 /213/8/W2/2022-RA 

609. That 1 ws the discretion of the authonty to impose ether the minimum 

or taocnpm peralty iinder the penoel proven of the Act Didtrethdts ie 

inevitable both io civil and ccrgnmal peoctedenge and the fundamental 

purpose of impoatinn of sentetice re based off the permerple thet the accused 

PL! eating thnag the crime committed by him has not only created w dent in 

te Nie but sli @ concavity on the ao¢tal fates: The purpose of jut 

punishment is designed ao thal i serves as 4 detertent for the indindual 

arid the society should not also suffer from the commiwnon of crime time 

ene nguuiri, 

610; Thain matter of sentencing thatigh the court/Adjudicntarig Authtrty 
‘baa @ conferred wide cisermuon but the courts has to iollow o prmemaic 

sentencing policy, So the verove factors which plage the amportanr. tole in 

decermine the awarding of sentence are the perscanahiy of the tflender an 
revealed in hie age, cherecter, enteoedenis end other errcumeances cf 

‘ttectahibty of the offender w reform, the nature of the offence amd thn 

daaner to which offence was committed and m lcdge Kas te belante the 

personality of the offender with the circumstances in which the offence het 

been committed and the gravity of the creme aiid choose the appropriate 

sentence to be mppoeed whyle exorqumg euch dyecrqven The Appian fies 

relied Gib the following cose lawn in econ of hu contention: 

tt) = Decemon of the Hon'ble Geperme Court in Modimn Ve State 
I) Decaan of te Hon'ble Goa nod Reyaathan High Court a Kaghrratty es 

Fora. Goprdjenker re Biole 

uy ie Partaap Senggh v. State of Punyaly, 

SL. That tt 9 the ditcentionare power of the adpucheating suthorty either 

to abanlutety confiseste the secred grode er redeem the goods on payment of 

tne abd the prxetcuten cannot interioe: with wach o discretanary power by 

proposiig or augecsting sbanhite confiscation of the goodu that the 

authority whe isgued the impugned SCN interfered id the dischetemary 

power of the adjudicating authorny by proposing oynmpiury purahment on 

the Appidocant, 
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F.No, 371/213/B/W2Z/2022-RA 

6.12 ‘That though power under Seciiann 111 and 112 of canfiscaten and 

penalty are awailnble, uniler Section 125 of the Customs Aci. Authority also 

enjoys discretionary power to impose fire tin bey of confiscation, Theresure, 

the propesa! made m the SCN for abeqlut= confiscation under Secten 

TUN), LA8(1) wed 11 Lbmy olf the Ace in mterierence of the said chacretionary 
poler and therefore the SCN dated 3112-18 is bad tn law ard wot 

suntainable, 

6.12. That the apphearit autuniie that since the suthornty who issued the 

SCN has peejudged the entre Issur and the nousied proceedings, it is not 
a show cause noper, bul in effect its en. order of adypatication ewepe, li hes 

been termed aso ghow cause notee, 

6.14, That to support hie contention that the authority has pre-judged and 

predetermined the jewie and the petitioner would not hove reasonable 

oppartunity in defending hemenlf, The Applicant hak retied on the followmg 

cose Laws. 

Oryx Fishers Privwte: Lomied Ye U07 12010) 13 SOC 427) 
Siemena Led .va State of Maharashtra & Ore , ((2006) 12 S00 30) 

ial) ow Union of incia 1987)4 5CC 411 
Sad See Ud wag haar yolk Cie ST, Qummur (2013 (1) 

(vi Lewtorrt Pes a eer we, CC (Pood) Selbias 12032 val THT ST 
(e UOlw Madras Steel Re-rollecs Asmcianon [2012 (8) TM] 783 St! 

6.15. Gold os not ‘prohibited goods’ but only & Yestricted goods’ and ix 

mot Imble for absolute cxiifiacation. lerport of gold iv ne Jonger prohitstied 

and thetefore 3 in the duty of the adjodicating authorty, if he is of the 

wew that it wp lutbie 16 conifiscation, fo permit te redemption on 

eppropriste fine. That @ the gtods art risimened t9 onport, the 

Government fiers some sort of barnet to import and the importer has to 

avercume such procedures whch have to be completed. ‘That. restriction 

to import any goods mw decked by the goverrument under formgn trade 

policy amended from time to time; 
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F.No. 371/213/8/W2/2022-RA 

(016, That Gold le Kot a produbited iter fer snport and: Seeven 175 of 

the Custom Act, 1962 peerides that opin of redempnun ean be even in 

etse the seine) goods are aot protibyjed and therefore absolute 

confiscation m net worrattted m the matant cose Section 125 af the 

Customn Act. 1962 provides that the goods should be redeeined to the 
cane of the goods or the pereor from shoes poimemon the goody werr 

ecieed of the owner is not known Further wuthanty Kas diecrebor io 

order releane of profubited goods on payment of fine in fica of 
cunlibtation The Applicant Has rched upon the ondermennemed cose 

laws: 

tai Caen Of Cosierts Oe) ve lnk Sales internatamnal (2H (241) 

in} -Yalcub [trabat Yusuf <2 CC, Mumbw (2011@9) ELT 6s57T0 

go) Beywel Lerote Cerpeemton Lid ra UOl (2019(249) ELT 487 (Medi 

647. That there are ou series of fudigementn where redempnarnof absaotuiely 

confiscated gold has been allowed The Applicant has relied:on the fhllowing 

case Jaws i eupport of his content 

a Hajeand Dak Ro Josht vs Gollectes of Cuitoms [1992 (61) ELT 

11 (22) ELT 738] 
pent Aunyocme Knthy: Connranasnenin sy Srataneete: AD Mae 

i Vorakkul Moosa a chellncsce af Gusiems, Cashm 1004 (72) ELT 

‘Gries of ti wv Ghatak WM Rams GO ELT Lai? (Bom.|] 
bart Rrcaseh Sotene CO (Aqport), Mumba (2014 (109) ELF 255 /tri 

Mohandas va CC, Cochin [2016 G66) ELT 399 [Rex . 
(mio) Kajcimen oe af Custom jurpert-Ac cargo Chenin 

fio Shark Mantane hve (CC, Choeviiea) $2017 (048) 1, 7200) sacl 
fal} Hhargaw Patil ve CO, Mumbo [Anpenis NO C/380/10) 
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F.No, 371/213/B/WE/2022-RA 

tec) Gaun Emerpreea re CC. Pane [2000/14 ELT 705 (Tr-Bane 
Om Prakash Sats ve, Comm. Of Custos Deth: | 14%) 
ELT 42xSC] 

(ody) Comm of (frev] ve Raeeh Power 2020072) ELT 

ce) Comair of CEX end ST, Lurkew yu stalstidtdin Khas [2018/R04) 
ELT. 168¢Try-Allj) ; 
rir" RP Commr of Customs, Chennaii7014/561i ELT 

B(hlael)) - 
teow Comer of Cs and ST. Lucknow es Mohd. Habm Mohd Shemen 

‘Khan (20161859) ELT 265/Tn-Alh] 

6 18, That the decisions relied upon by the Commusaidinet of Customs 

(Appeals) are not wpplicable w the case end the Comminwianer (Appeals) 

failed to diicuss as co how the fects of the canes flied apon by him fit the 

factua! situaticn of the Case of the Applicant; 

6.19. That under the documme of stare decrdé, u lower-court ahould honour 
findings of law ye by tbe higher court that te wehin the appeals path of 

case the court heart and precedent is a legal principle or rule that, |e created 

by m court deciion. Thin deciecn becumes an example, or authority for 

yodiges deciding sitular isaues Ieter That while applying the ratio of ene 
Guer to that of the other, the decaions of the Hon'ble Suprome Court are’ 

ohewys required to be barne om mind: 

620 Thit while apphing the ratio of ote cise to thas of the other, the 
decisems of the Hor ble Supreme Court are always required to be bore in 
mind The applicant has relied upiin the follows case laws in support of 
they contention: 

QW CCE; Cakevita ve Almor Tobucee Products (200) TO) ELT 133 (SC) 
in) Racers Lid ya. OCE, Deity [2004 (173) ELT 113 cq) 
i) OC Pact], Chenmas ws Toyota Kirloaleay [2007 (21) ELT 4 (801) 

0 Gn Kumar Ageticy oy COE Bahyadore [OOM R7/ELT ST TRC) 

6.21. That there should be corisistency in favour of formal” justice Le that 

hwo cases which are the sume (uh relevent respects) ahold be treated ih the 
ame way ed it wold be mcenarstert to treat them differently: 
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F.No. 371/21.3/8/W2/2023-RA 

622. Thal) concema of cunamtenoy pre eome juetrlication for trnaing 

arbor devuyors we aqurees of het mather than approaching each queaton 

anew When i arines agua; 

6 23. That of @ legal pater be qieralh: legptimeve anc hoe authority over 
thoar subject to 41, then it ie inconsetent for one pervon to be treated less or 
more ferouralily by the law other than anoiher person whusee sitishon 1 

‘is igsiatialte 

624 Thai if the eurlier decimon was wrong. then the person subject tei'ur 
may have been treated or kes favourable ihan they should have been 
treated and if they were treated mone fiaxmurable then clearty char should 
have heen corrected; 

628 ‘Thala lower court should Honwur findmge of law made by the haber 

court thutes within the appeals path of caw the court hears and precedent 
je o hegal principle.or rule that ia created tye court decumen and = binding 

or ar Pareiiakiite ‘for a count ef tribal when deculing subsequent cases 

with mxmiler ives Or facts; 

PO. That Phe cise at hand panos thie legal thee oe to how the case of the 

Appheant is different from the cases robe upon by the Applicant fr 

clammg redemption of the yoods under absoluwe combacanon, 

a2? That as regards allowing redempten of the semed goods, Secon 125 

of the Customs Act, 1962: proveies the oppon of redempuon can be green in 

the cake of wear! goods wire nol prolstnted! and gold te not a profubnted item 

and can be omperted and such imports are wulyect to certain conditions atti 

restrectona inchiding the neteamty todechire the goods an arrval at the 

Cumoms stunon and make pavmeniat the nite presenbed Relunce has 

been placed. an the following cage Looe 
‘Oh aed daar vahun sen Rooeneemert: of fred | 9D) ELT ITAA 
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F.No. 371/213/8/We/2022-RA 

ji) Mob Yen Ul) Plague we Addi Commissioned! af Castema, 
Hyderabad (2014/2014) EL. 849 }O0u| 

oj Mohamed Atmed Mana ww CC, Chennm (90067205) ELT 
S37 ri~-Chenna| 

6.28 That the Appbcant has relied upen the following case laws in support 
af the contention that. when goods are not cligible for import as per the 

import pobey, re-export of such goods im permitted on payment of penalty 
and redemption fine. The Apphisant bid relied on the followine case lines in 

eupport of there conftenthon 

b) = CC ve BMephante Ch) [2004 |59) ELT 257 (Cj 
fe) Catlecturye 6 Patel 19a (62) ELT 674 (001)| 

(im) Reamrareeitiinas Deabryebibuie Patel vie CO (PY 1995 (79) ELT 292 (CGA) 
tet 0 Wik hers ee CO [1968 100) ELT 70 ICEOAT)| 

629. That in the ineinnt case, the AA should here examined the 

judgements /derimons relied upon by the appellant. facts of the cases, legal 

idauice Involved in the cares, arguments mused and canes cited by thr 

parti|s, egal reasooing that is meievent fo resolve those imsuce, pudicia) 

opinions gwen by the Courts, ruling of the court on questions of lim, the 

result of the oxse: the courtw orler, and which party was succeeaf"l and the 

apphoalitity of ratié of the eaid judgements mn the cose being deal: 
Deeratn othe Hen tie Suptete Court en the dann of Bertkay Dyeang 

Lides BEAC eral Maorufacturrng Comypsatty 
(ub = Decemina of the Hontle Supreme Gout m the case of felamic 
wo pesca a fe-cyeeesnrbael sari 9y papa 

ve Enyugneenng 
tiv Satta Rao Seria ce Onur ut biti 

6.30 That the cave of Or Prikcinh Slviti Kae been ower roletl by = larger 

tench of the Supreme Count and therefare reliance placed on the said 
decieagn isnot stustaunable; 

6.31. That a» held im the case of Commieuoner of Customs va Atul 
Automate Pvt Lid, wher tie Hon'ble Supreme Court clearly 

duatingumhed bermcen whit is profulnted and what i nesricted and held 
that restricted! goods can be cedeemed on paymemt of fine, In tho imstant 
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F.No. 371 (2139/8 /W2/2022-RA 

case gold should mot be vopaldered as peohilnted goods md order of 

ataolute confiscuten is mot suntmmabic, 

632. That Circullir No 495/5/92-CusVi dated 10.05.1993 cannoi prevuil 
over the statatte and emculars are weued only to clanty the etatulorn 

proviaion arid yt cuttimot alter of prevail over Watton: promaion. In Circular 

No 495/5/¢2-Cus Vi, Bontd bias advised thal on meapect of gold seleed for 

non deelarinon, no optinn no redeem: the same an reqmpiican. fined onder 

Sette 125 of CA, 1962 should be grin exept ih very trivial cesce, 

33: That when w qua: yodiaal authenty enjoys a discretionary power 

while adjuiticatuig « case of sesugging, ping dowcnone to them and forcing 

then: in-decicing « cane of exmugghng ma parorular manner ie absslutr 

eonfiscahin of goods in Hegel andl agamat the provision of Section 151-A of 

CA, 1962, That Ciitulir No 495/5/92-CumtY ‘dated 10.05 1999 aie only 

adereory am nature and the advisory carmot be made w rule foe ordering 

curiécatitn of gald The Applicat? haw relied on the following came lawre in 

support of their contents: 
(i) Carian Herbal Products (FP) Lid ws Comme. of C Ex, Pondicherry 

2019(370) ELT 223) Mad]| 
tril Of va Amulgamated Plantarions Tat Lid (2016340) ELT 

310(Ca13)| 

6.34. Theat perusal of Secbon 125 lecees co manner of douwlt that Y thr 

goods are probubtied, then (et oppo a with the Customs Author to 

confimats withoat giving any opbon th pay fine in bell there? but when the 

goods ere oot probed then the customs authorty hae ro other opiuon bast 

to grant mh Option to piy w fie tt lieu of confiscation dnd Section: 125 docs 

not distinguah between declared and undeclared gold The Applicant hus 

relied upon the fallawing case laws m suppor of thelr content: 

* Matstial Industned [199718 EL THT (SC) 

6.35 That oreulars paved by CBEC ond CHIT da not bind the assesee and 

the assess ban-@ night to challenge the coresceneas of the circular belype a 

qunti-jucielal authority conemtuted under the mle etarytn, 

Paige LE OF ED



F.Mo. 371/213/8/W2/2022-RA 

62% Theat the fight between the pesesserd' anid) the revenue department 

regarding the appboability and precedental vaiue of (he cerculite wetied by 

the Board fas been put to on‘end by issumng a Clanfication mide Corcular Na. 

1006/13/2015-CX dated 22.09.2055 which stuton ther if any 
crculer /imetruction issued by. the CBEC is contrary ty any pudgement of the 

Supreme. Court, the SC judeement should be followed. Also that 

clarificawry citeulars cannot omend qr substitute statutory rulex The 

Appicant has rehed upon the following coer lawa in support of ther 

eee Leritor: 

er ci 
lin) Canew pertaummng to Paper Predicts. Hendhieten Aeroneuues Led Dhue 

(iy Kalyan Pecdeageng today va. VOI [V184(8) TM 78-18 
hi Commer of Cx, Balpar vs Recan Melong and Wire indusines [1 146/10) 

tv) 
TMi 
Bhu Steel indusines ve Bomber bron and Steel Lit 

G.37. That there are several judgements of the Tobunals, High Cours 
an! Supreme Court eherem goods imported / smuggled into Initia by way 

of concealment were allowed to be redeemed by the anportes/denier of 

the goods, The Applicant revterwucd the cose laws cited earier um support 

Of hie eenterttagn., 

6.38. That penalty wuposed on the Applicant was dieproportionaic and 

umpesition af heavy penalty on the Appileant ix pot sustainable: 
Applicant hag made submissions about maport af gokd which has mp 
relevarice to the metant cause and hence net mentioned) 

6.39, That the course of action tukien by the OAA must depend om the 

gravity and mature of the infraction by the indevictunl Applicant and thus 
ponmhment must be propertional to the violation, The Applicants’ has relied 

upon the followuyt cases wu) respect of the ahove contennon end alsg where 

redemption fine amd peneity was redvord to LO% andl Sh of valle: 
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of Comihatere DOC Baht va Secretary Coitlitore 
Detect Co-op Bank Employees Assoceatron |/2iH7) 4 BCC thd) 

jul “wa Tuhmnin 1. Copan, 2008 (225) ELT 

a be (tet 
| Geeaespine ot Cmmeanat encase ss Shonkar Trading Co [2008 724) ied 

iwi Se Tebeoan: we Shin Kamalaty Enorprecs [2000234 ELT 

lL 

tt Ut we Muntagin & Sughhar Trading [Pht SOC 7] 

en Slat Hinerycipme xe CC Cochm 1200/63) ELT 720 Tr-Hang 
a} ‘Gattis of Customs, Cochm va Chbp Gheleni [Ke] ELT [Tni-LBy 
ug New Copper Syndicate ve Camo of Custer [0 157253) ELT 6J0(Tn- 

tra} Sel ssssisaiaesid <8 Cooumr of Cumtome, new Dells (9015228) 
ELT (Trs-Dell] 

( Office Desecee ve Comer ef Contes, Cottum (3016-TIDL-24T- 

640. Thit orders emibdt be speaking order giviig ‘clear Mndings of the 

actaudicatmg/ appellate authority and he sisal discass each poimt mused by 

the defence arid shall gre coprar peesomng mncase of rebuttal of auch 

points tigi in the present case. (fhe betreed Appellate Authority soterrnientty 

avaed: to discusa and countiy each point pmaed by the Applicant and 

panned thin arder mghinist The Apiplatnt without gong mite the merits of all 

the defense muibitissim, 

641, That the adjiidicanng/ippeilite authority ts under oblgsnen to take 

on record the submiswons made by the Applicants as also the eridence 

produced by hum and then come jo oe conchae after Camemton m 

enter’ along with evidence on recotd bat im the iristhnt case no anaeet ow 

found to the Applitants defense is the Appellate proceeslings, 

642 That while exerting the pldical poteer, the Adyudseating /applitte 

Authorey bound to folloe the Spnmenples of natural justice’ whach are 

based on pustion, etputy, conan emtec. fer play and nuic of bew and the 

muthotry should act wmlotit bos mint ahoule be omparnal; 

64S That hed the Appellate Autheny gone through each wnd every defense 

subritieaaer made by the Applicant hit wold have underiton! te mnfirriuties
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mi the prosecution case and would hove deweted from pasamg wich arer 

whoeh clearly extablivhes ‘that thore wane appleation of moe; 

The Appheunt has relied on the following case laws im support of hus 
“et 

aL
 

EE
2E
Z 

a 
Zz 

32
EE

=*
 duitgement of the Apex Court cf thr case of State of Pungah ve. KR. Bary 

Chi Milla va. OTH 
Ch. thi va. State Bare of indie 
AX Krepek ve. Utaon of tects 
a en mn the case of Chintarmam Pudha va. 

Decision of CESTAT m the case of Sahora ince TV Weteork vs, CCE 

TG, Icons Tex, Syurut va Salvh Leweng wad feel Led (201059) ELT 

CESTAT order sn the cave 6€ Vildas #iterprieey 0 CCE Allahabad 
R.Sharp Carbon Inde va. C CEs, Kanpur 
LOW ya. Sn Kommor Ageecire 
International Woollen Milla Lad we; Standard Wool (UK) Lee 
Kronts Awsocyates Pu iid vs Manco Ahmed Khan [201 10273) ELT 
2SISC) 
Matatur Prasie! Buntosh ¥% State of UP [AIR 1970 SC 1303} 
Travancore Rayons Lad ve Jat 1074 Se; b2] 
ww Wooleambers Workers Lion and ane [AIR 1979 

Het, Shomenne Reigning wnt Mf Co turn Lad wo 180} FAIR 1OTE ME IFRS) 
Temeeis Lidivs Desa %M 

md) SSE Han Sagar Milla ied ws Shyomeundar Jhunghunwela [AIR 

Laud 
161 SC 1869 
‘Bhiget Raya came AIR 1957 SC 1604) 

44. That all the abovesad cases are apipleable to the predent cose and 0 

jue! oc quasi judses! authorty ping ma decumon must gre ressons in 

support of the demsion and the only qualification to thie cule i where an, 

atjucication bs provided against the decanon of the quasi judicial aithority, 

6.45. That the right /to krjow the retsons for a decitiien which. adversety 

affects ones person or property ia a bec nebt of every litigant and giving of 

thesorte eserves buih to corivinée thoee #ubject 10 the decrsioos than they are 

not arhytrary; 

646. ‘That of po reasons ane given itt the order, mould mo be possible for 

the High Qyurt or the Supremr Court sercinng the power of yudicial review 
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whether the adnuniatranve offers hes made any error of law in making the 

erder and the power of fidicial revues would be stulnfed: 

647, That the OAA lis expectid to examune ‘all the endetces, feeure and 

materal on record, analyse these i the context of alleged charges in the 
show cause nokier and hates expected to examine each of the punts rerecd 

in the replyto the SON aid ereepe ot reject them with a copntt reasoning, 

448 The Appheant clacs.mencrebip of uve 07 gold bare and that gold im 

net a prohibeted piem; 

449 Thet the Appheant def no. commit any act of omission or 

aanmresinn whuch can be termed os u crime or manifesting of a Amugghng 

ectinty a0 camer and test m the case 1s fo ate whether the ect such 

Pini ot gies rite toll Infetence Ml the Applicant was an affender and the. 

case of Ure Apphearit faals thes teat; 

‘@S50) Theol ft wae 6 single find) soltary cident of an alleged et of 

emigeling of goeds and cen never be pustifiie ground for aboslute 

confiscansn and the Applicant wan oot a habitual offender: 

63), The Applicant was a law atyiing otarn ard has peer come Under 

iediverac remarks 

Vader the tircummtances the Appbeant prays that the gold under 
ubediite confiscation may be released on payreent of reasonable fine, 

porueliy andl apytlioabile duty itd furthes proieedingn may be droppeit. 

‘THe Applicant hae wlio requested to condone the delay in fimg the 

Reviaot Applicatse 

7. Persona) hearing tm the cose wes scheduled be 05.102023 oF 

12102023 Shn Prakash Shingrani, Advocate appeared for the perecmal 
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bearing on 05,10 2023 on behali of the Applicant He sibriltied that the 

Apphomnt hed brought syiafl quantity af gold for perponal use Hic olay 

siibmitted that the Apphrcant had not eencesled the gold and bes wot pent 

moon of any afenes: Ht request! tw releave the gold on rewsonable fine 

and penalty, Xo one appeared far the persanal hearmg on behalf of the 

Respondent 

& Applicant hes filed for condonatinn of delay. Goverttinent notes that 

the revision application has been filed on 75 04.2022 The date of receipt of 

the appellate onder by the Appiteant is on 17.11.2021. Government notes 

thet the Revewon Appincavon has been filed within the extinded perind of 6 

mnths (ie. 3 months * 3 months) ae prescribed in Section, L29DD (2) of the 

Customs Act, 1962 Accordingly, Government condones the delay and 

prdterds tm exantune the revision application an the merits of the case 

9 ‘The Governtorn), has gone thragh the feete of the case and obecrves 

thatthe Applicant bad! brought07 gold Lern weighing 616.grarns ainct valued 
aC hte. 24,468,077 /- and had failed jo declare the goods to the Cystome at the 

fist insiance as required under Section 77 of the Custom Aci, 1962. The 
Appheast had not ditlosed that he wen corrying dutiable goocde. However, 

‘on being intercepted, 07 gold bars weighing 816 grams were recovered from 

@ specially made cavity in the wangtline of the jeans worn by the Applicant 

and it revogiedd his mitenitwn mot to declare the sad gnid bare and theretsy 
eVade payment of Customs Duty, The caniseaten of ihe gold bare wan 

therefore justified anil thus the Applicant had rendered himerlf lable for 

penal action 

111. The relevant sectioos of the Custume Act ere reproduced below: 
Secuon 2/33} 

“prohibited popes” means any quod the impart or export of which 
ss eutyert te any prohibition under this Act or any other law for the time 
being in force Put does not inchade any such goods in mepect af which 
che condidiore-aulljedi tn aeithih je gers ate permitted ts fee meperted 
er exported have been. complied with” 

Section 125 
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‘Opten t poy fine mm Mew of confiseoton - (J) Where 
confiroation of any goods te authored by thee bet, the officer ad paging of 
many. i the case of any Goods, the wmportahon or exportahon whereas ts 

pul-eechon (6) of that sedhin ih risipect of the goods winch are nat 
prolnkated or netncted, the provayans of toe sectrom alwell cust epyoly * 

Prowaled further that, wathott: cet fhe provusane of Uer 
peomaio to sub-section (2) of section J]5 such fine shall not exceed the 

103) tt msundieputed that as per the Poresgn Trade Policy apphoable during 

the peridd, goict was net (rectly umportubile and it could be imparted enly by 
the banks authorised by the REI ot by others authorized by DGFT and) tn 

some exter by passengers. Therefore. gold which is a restricted item for 

inport but which was imparted without tulfillmg the conditions for inypert 

becomes « probibltied gécels ih trrms of Stepan 2/93) and hence uw liable for 

‘confecaten under Section 11 1{d) af the Custorte Act, 1902. 

i) The Hon'ble Heh Court Of Madras, in the case af Commossoner O! 
Customs (Al, Chennm-! V/s P Sirassmy reported in 7016 (344) ELT 

LIS4 (Mad), relying on the pudement of the Apex Court im the cuse dif Om 

Praliash Bhatia v, ‘Commanioner of Customs, Del repored tm ZOU 1S) 

EAT 423 (S.C), Hine held that * ySthere tx any prohibition af omport or export 
of quods= wider the Act or any other ima for tie Orie Beng m forme, & wotkd be 

cdnsiiemnd bo be prohtinted goods; and (by) thus woateld root oreciueter venyy meet 

godis in nee? of hick the nindinois., auigect fo whorh) the goods one 
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Onder doted 37 06.202)) has laxd down the condinens and circumstances 

wader whech such discrete canbe used The sane are repeorticed below. 

7} irere, olin iy to izcrete, the exerciie thireul has to be 
eee oY iene Nae accurthing to the rules of twoson antl justice. 

acer tapaerene of discretion: euch an enercige oof Meier be 
eccartrny te fhe prpate opus 

711. te neprihe Se tebiste Oita iscoltirs Tee te be eects 

auleane 

15.1. Government firther:observes that there area catena of juclgemesita, 

orer a poned of ime, af the Hon'ble Courts and other Jirume whith hove 

been catmgorical in the view that grant of the option of redempoon under 

Seciew LS of the Custome Act. 1957 can be oxeraged in the mtercet of 

justioe Oerernment places reluince.on some of the putlyemente ae under 

fi Incthe ener of Commissianer of Citoms, Alien), Lucknow vs 

Rayesh Jharnatmal Bhat, (2022/3482) ELT 345 tAll||, the Lucknow 

Bench of the Hon'ble High Court of Allihabad), his bikt at Patra 22 
that “Custome Eaoope & Sermo Tas Appellate Talal Allohabend 

hea nit commeired ary error fi upholding the onfer dated 
27.08.2018 passed by the Comunrssioner (Appidila) hotding chor 

Gald i net a.prmhibdted hem aru, therein, of ahold be offered! for 

raderhyptinn it Lethe of Section JS of hur Act,” 

fi) The Hon'ble High Cour of hadicature ot Madras, mn the judgement 

in the Gese of Shak Masten: Bi Ye Principal Commieaintier: of 

Custom, Channa}! |2017/945), BLT 20) 4) Maet)) upheld the 
order af the Appellate Atuhorty aliewing re-export af gok! on 

payment tif recem pilor fine 
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(ui) The Han‘ble High Coast of Kerali ot Ernalailam in the case of R 

Mohmritias va. Comminmoner of Cochin (2016¢336) ELT, 399 

(Ker,)] thas, observed ot Para B that “The mention of Sechan 125 is 

thet, after adjuricatum, the Qustwns Authority i bound! to release 

Dw gonds to any such person from whom auch cuvfody has been 

pected _” 

five) Aleo, th the cuse of ‘Union af India ts Dhanuk M Ram 
TROVM25RE T ALOAIELC), the Hane Apex Court ide ate 
yudgement dated 08 03.2010 upheld the decemon of the Hon'ble 
High Court of Judicature ut Bombay (2005248) EL T. 137 (Bom), 

and appreved redemption of abeolutely confiscated goods to .tha 

Passenger 
(vi furigement dited 17.02.2022 passed by the Hot'ile High Court, 

Rajasthan (opur Bengh) in DB, Cre) WHt Petition no 12001 / 
2020, in the case of Manty Kumar Sharma wo. UO) and othere 

15.2. Further, The Hin bie High Court, Modras, in a jodgement passed on 

08.06.2027 in WP No. 20349 of 9021 and WMP No 21510 of 2031 m 

reupect of Shri. Chandrnascgiram Vysyasundaram and S others in @ mailer 

of SH ‘Lankans coliecuvely wearing 1594 gms of gold jewellery upheld the 
Order no 165 — 169/2021-Cus (82) ASRA, Mumbai duted 14,07 2021 sn 

P.No. 380/59-63/B/S%/2018-RA/ 3706, wherem Revislonary Authority had 
acdtred far restoratidt of C10, wherein the aijuicating authority had 
ordered for the confistaiiem of the guid jewellery but hed allowed the sartic to 

be released for re-cxpant.an gamaiment of appropriate redemption fine and 

petialty. 

15.4. Government, observing. the rations of the above judicial 

pronounceme|nts, ares at the conchumon that decieron to grant the optian 
of redempuen would be approprinté in the facts and circumaances of the 

WMLANt CASE 

10 In view of the foregomg paras, the Governinent finds that ‘the 

Applicant hod not declared brought OT gold bars weighing 316 grams and 
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veliied at: Aa 24.48,077/- ap-the nme of anal and ibe the coniimcation of 

the saren was juetlind The quicntum of gold bare urider urtpart is rot Jierge 
and io not of commercial quamtity. The poled bers were recovered fren the 

pocket ot the waistline of the jeans worn by the Apphcant, whch cannot be 

construed to be igemotis concealment The Applicant prondecd thi: org! 

inwmcde for poscheen of the gold and aleo prodded the seurce of funda, 

though wiheul any documentary evidence § Thete are oo allegauons that 

the Applicant ma habitad! olfenier and wae pivetved in somilar offerce 

tether or there is nethung on mycerd te prove Chat the Applicant wae part of 

an ofganined smugeling zyrtec ute 

17. ‘The Government finds that the quantum of gold bars m question not 

bert substantial and the Applicant, bene in posacaion of orypnal mvniers 

for the mirchase of ihe gold hares and noe bemg proved te be wo halatonl 

offerdier suggcem that the case is a cose of non-derluraton of gold The 

abeolute confixcahion of the O7 guid tars weyhing 816 grams and saJued ‘a 

Re 248,077): | lending to dispowecienm of the Apphownt of tie saree ie 

therefore erst) amd met! rewserble Under the ectreumetasors, the 

seruiness of the mademeanour a moquired to be kept on snd when usg 

disereticn under Secniin 125 of the Customs Act, 1969 and whilé unpomng 

quantum. of penalty tn view of the alresaud facts, option tt recieren the gold. 

baie payment of mdempugn fie phouid have been allowed. Conadenng 

the show: facts, Government is inclined to mei the order of absolute 

confiecnunn and alli the impugived @cld bare to be reckemed ian payient 

of 6 redetiphan foe. 

18 Applicant has also plraded for peducnon of the penalty enpesed on 

hem The market vile of the gold \batw in he instant cose un in 
24.48,077/- From the facts of the case as desecreecd) above, Geverntiens, 

finds that the penalyy cf Ru 6,00,000/- imposed on the Applicat under 

Seton 122 {aj |i) of the Customs Act, 1062 os exersetve in celenan to the 
eTocs and commanons of the Applcwnt and. neces te be reduced 

19 In few of the abowe, the Goverment mbchhes the Crder-in-Appea! 

No. MUM4CUSTM-PAX-AFT-1028 2021-22 dated 16 11 2071 (Date of paauie! 
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17.11.2021] [F. No. $/49-852/2020] pansed by the Appellate Authority and 

alias the Applicant ta redeem the mpugitd OF gold bars weighmg 816 

grams and rahsed at Rs 24.48,077/-, on payment of @ redemption fine of 

Rs. 3,00.000/- (Rupees Free lake only) The penaltr of Re. 6,00),000/- 

imposed an the Applicant under Section 112 Ue) (i) of the Custome Act, 1462 

bythe OAA, being excessve.est feduced to Rs. 2-50,000/+ (Rupees Two Lakhs 

Fufty Thousand iorty)). 

20. The Revwson Apphcatuan us disposed of on the abore terms. 

OCROER NO, §4/2024-CUS (W2)/ASRA/MUMBA! DATED 4/.01.2024 

bg 

” Shivayl International Airport. Mumbai aK) OF, 

ecg 
. The Commlssicner of Custom» Appeals), Mumbai Zonet, Awas 

Carporate Pomt. 5° Floor, Makwans. Late, Behind S.M Centre, Andher- 
Rite fed, Marl Munbas ssi eis CR eee sn 

Frakush Shingrarni, Advocate, 12/ MIG Colony, 
ease Mumba 40005) — 
fe eames 
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