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ORDER NO. 54/ J0M-CUS (WEI/ASRA/MUMBAI DATISD 48 D1.2024
OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR,
PRINCIPAL QOMMISSIONER & EX-OFFICIO ADDITIONAL BECRETARY TO
THE GOVERNMENT OF INDIA, UNDER SECTION 12900 OF THE
CUSTOMS ACT, 1962

Applistirs - Shin Plyush Chusilal Gethia
Respondent  Pr, Commassoner of Customa, 51 Aurport, Mumbag.

Bubyect @ Revison Appilication filed under Section 129DD of the
Customs Act, 1952 agunst the Order-in-Appeal Fo,
MUM-CUSTM: PAX-APP- 1025/ 702122 dased 16.11.202]
[Onte oF fwwur: §7 112021 [F. No B/49-882/2020;
passed by the Commissioner of Customa (Appeals),
Myumbal Zoete 111
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F.Ne, 3T1/213/B/WE/2022-RA

ORDER
The Revmion Application bas been filed by Shri Pyush Chumiil Gedie
(herein referred to as the ‘Applcatit) ngainet the Order-n-Appeal No MUM-
CUSTM-PAX-APP-1028/2021-22  dated 1&11.2021 [Date of ke
17,1 2021 [F Mo 8/49-883/2020| pussed by the Commossmter of
Customs (Appesks), Miamba: Zoae-[71.

21, SBewl facis of the case mre that on 18/19.01 2019, on the bams of
profiline and intnlligences, the officers of A Cliwtomy, CR1 Aurport, Mumtal,
Wm@mmmmm&mmmwm
trelia Express Flight No. X 248 from Prubss, near the exit pate after he had
cieored himsell through the Customy green chaniel De beng asked
wwmmwmm.ﬂ&uﬁﬂﬂnwﬂm“'
his baguape or on hus person, the Applicant rephed m the negamve. Not
beinig watmficd wnth the wply. personal sesrch and canminativn of the
bageage of ihe Applicant was conducted, which nesulted in the mmogvery of
pcven yellow coloured metal bam purportedly 1o be goid. bearing forogn
rarfeings, which was coneealid w1 speemlly made cavity un the waatiine of
the senns worh by the Appiicam

2.2 The Applicant, in his strtement slimtted 1o lnswiedge, possesson,
nem-Seclaraton, comboslment wnd coeovery of the sewed goid; that he waa
warking as & commission agent n the wholcsale vegriakie marker m Dubm
mmee 04 montha; he produced two ongmal invesces for the plarchase of the
gid bars, that to purchane the gold hie had wken fean on mterest from
fnends and relatives totallmg Re 2650 lakba; that He did not have
documentary endence for the loans taken; that the loan was taken an truss,
Yht he had oy the gold to sell & mcBurm for & peofit, that the wes of
cancealment of gnkd wis fus oun jden and nobody sugpested 1L that he ded
ot declire the gold to costoms i arder 10 avorl pRyment of Customs duty,
thiat e know et bmpart of ghld withour declaration ko payment of duty s
pumahable under the Custams Act, 1962
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F.No. 371/213/0/W2/3023-RA

A Pursuant to being asaxyed, 07 gold bers weiyhing 816 grams and
valued Wt Ra 24 48,077 /- were seismd uniler 1he reasonable belisl that the
same were by ammuggied into Indu and henoe lsble for conflecation under
the provimons of the Cusioans Ack, 1962

4 Afer following the due process of law, the Orignal Adjudicatng
Authorrty (OAA) ve Additional Commissioner of Customms, CS[ Airpornt
Munibal, vide Order-in-Ongnad Mo ADO/SKR/ADUN/101)2020-21 dated
20 032020 [Date of wate (1.07.2020] ordered the abwolute confiscatun of
the mpugned 07 gold bars of 24KT, seighing 816 gams and valued st Rs
24 48,077 /-, uniler Section 1154d), (Il swd (mil ol the Custoins Acs, 19632
Permonml penally of Tts 6,00,000/ - was ymposed on the Applicant wndor
Beonon 112 (nlf) of the Cusioms Act, 12, The seisod jrans uwed for
comesaling the impugted gokl was confiscated under Settion 119 aof the
Customs Act, 1962

5,  Aggrieved by the Onder, the Applicant fied an sppenl before the
Appeliate Authonty (AA} viz. Commmimiioner of Customa (Appeais), Muibal
Zerie-Ml who vido Orderan-Appeal N MUM-CUSTM-PAX-AFP-) 028/ 2021-
22 dured 16.11.9021 [Dake of mwae, 17.01.2021] [F. No §749-582/2020]
uipheid the order pussci] by the OAA

6. Aggrieeed whh the above oider of the Appellate Authority, the
Appbeant has fled thus roviweon appheabon on the following grounds:

6.01. Prmancial capacily 'of the Applicknt cannot be & lactor to prove the
‘adlegatinn st he was not the ewner of the gald wnd the alleganon abour the
‘Applicant being not fnancially capeble 10 buy the gold Is based on
assumpuon snd premamption thas e Applicani s a carrhr and is net
proved  The Apgheant has relied o the following case Juws m support of
hun deferee

W Sedbi Transport vs Soateof Ui
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F.No. 371/213/B/WEZ/3022-RA

ygrisme=s of Cumtomid. Nandla v Defuxe Foepone 001|037
602 That the show cause metice duted 0) 072015 presudisd e entive iste and
thus prepadiced the pentrmer. In @ Show Cause Notice, the allegations end
charges have ta he made I8 i tentative manner je.q. M gppeary that . |
Hiwerer, in the present case the poiiticiber avers that the unpugned show
anuse notice 8 bad o lawan the ground that the alow cause natiee has
pre-qudged and pre-determitied the entire psue and lefl pathing for the
Adrudheating Authonty te erguire it s the prescnt case, the oppartumts
of submitting dafenice reply 1 the Show Cmuse Notste and hrehng bk
become an e formality and farce. The Show Cause Notioe dated
01,07 2019 in theredore labln to be set asde;

6,03, Thar the Appliesne subnmums that the wothonty who seoed the SCN
has already made p his mind thal the gold Under sewmure. i liabie for

604, That It is incimbent cn the pant of the engquiry olicer/Adiudzating
Authorty to keep an open mind Wil & comes o 8 deciotn regarcing the
mwwivement of the Appheant (in the ilbar snpormvon of gaid into Indis,

6,05, That o vl bs foun:d thal they have alfeady clased ther: minds 0 respect
wﬂuquﬁ-nﬂﬂulm"nuﬂhthhtﬂuhmmﬂ:
with law or m compliance with the pesaples of naniral fusnce.

606, That a show caisse notce i meant o gve the petson procosded
agningt 8 reascmable opportumity of makng h olgection apunsd the
proposed charges Indhcaied in thie nivtice. that the person proccedod agatnu
it be tolel the charges against him 50 that he can take his dofence gnd
prove hin mnoamce. That if the nuthanty mwwng the charge shest fxbow
cause notee instead of telling hun the charges, confrony hem with definite
eonchimons of fon alleged gullt, an has been done m the present cose, the
unfommess sl ss. Brlunee s plesed o the follnamg vuse lans

Page 4o 1)



F.No. 371/213/8B/WEZ/2022-RA

Raghinanidus Jeian v Collmor of C Ex [1072 1081 [8) ELT 476 Cal)

¥ C . Bannras Hudy Univermily 11 5CC 43
K ! Shephard v. uauuhm-uwmmm

Deaaseon ln the cnne of High Coun of Andlern Pradesh i S50 Stedls
Lid v Comnmar af Custoens, Central Exoee & Sorvior Tax

Poena Botrhng Co L & Anr v, Uruon of lndis and Qthers

Ul and Ors » ITC Lamited ond Asother | 1985 (31) ELT. 455

Hrlntltmmum:n tnd v. AC, Ceniral Earine,
wﬁmmm ve AC CEnx, Madas |1985) (8] ELT.
Alemmting Glass industrles Limnted v UO1 1989 (24} E LT 27 (Kar ||

mqu-nmmm ve Intesse Thx Dificer. Cumpeanrs Dustnst

2§ 3 g E3 ggas

6.07. That the Apphcant kvers that ibe Enpugned show ciuse nobice i bad
i law an the ground that tho ahow cpuse nntice has pre-judged and pre-
detormmmed the enlire issue by indirectly proposmg for absolute confiscation
of the mezed gold under the provions of Customn Acl, 1962 Nelther
Section 111 not section 135 of the Act provades [or sbealite confisertmn of
goods which are not contrabands, and sincn gold Is nol a contraband of &
prohiibited stem the owner or persia froen whom It is seized 13 entitiod fo
have the goods relciatid on payment of redemption fine and diity;

6.08. That wnder Sectiom |28 of Cuswenn Act, 1962 o dismetion has bern
conferred oo the Adjudicating Authority to e =i option 1 the
vmporier | owner of the goode ta pay Ene m beu of confiscation in cosél of
goolls, the lmporistion or exportation whereof is peahibited under the Act or
under sy other law for the tme being in foree bt i respect of other goads
the officer s obliged (i ghve stk an epton;

i Deesion of the High Coun of Caloutis m CC (Prest v Uma Shankar

Nerma
il Geuti Enterprees Ve Cumsissicner of Custmns, Pune [2002 (145
mm"hﬁhwﬂm the of Cryx Frshenes
el e n cusen
Prvate Lasistnd and Scemens Lid.
fv)  Mohat Thakor ve. Collector [1904 ELT
b  Decison of the High Court of Caleurta tn CC [Prev] v» Umn Shankur
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FilNo, 37T1/213/B/WZ/I023-RA

6 09 That it s the diseretion of the authoitty b tnpose ether the minimum
or mmxmmm peralty Under the peaal provsson of the At Dikcretudn s
meviiatile both in civil and cryminal peoceedings and the fundamental
purpose of impostien of senietice w based on the ponerple that the ascysed
s renfine that the crrme committed by him bas not oaly crented & dent i
bis Tife but slso b concaviey i the sogmal fabre The purpose of fust
punishment is designed so thal it serves as 4 detersent for he indiodugl
arid the sociery should not also suffer from the commussion of crime tume
and agiin,

610 Tray in mamer of sentencmg thalgh the court/Adjudicatng Authanty
has @ conferred wade discrmion but the courts has 1w inflow 8 peagmate
wentencing pohicy, So the venols lnctors which plays the important role in
dreterming the kwwnding of sontence are the persanality of the tifonder e
revnaled |y his age, chamcter, enecedenis =nd other  ercumstances of
itructabibty ‘of the offender w reform, the natisre of the offence amgd thna
‘manner v which offence was commutted snd u Judgs Has {0 balanee the
personality of the offender with the circumstances In which the pffence has
been commatted and the gravity of the creme attd choose the spproprale
senience 10 be mmiposed while exorommg sich discrabon  The Appheani hus
relied G the fallswing cose low'n i sig@Esont of hn contention:

il Decywomn of the Hom ble Sepreme Courtin Modumn Vs State

e Petrason of Use Fonbie Ooa nod Rejasthan High Conprr m Haghunath v

Fanin. Qopoadianise v Brale
fwp Lo Partp Senfeh v Stave of Puggab,

& 11 That n s the disceotonury poser of the adnubeating suthoomy either
to abantutsly confiscate the sesaed goode or redeess; the goods on payment of
tine At the prosseution cannot interiore with such o dissrenanary power by
proposinig of sugsesting sbachite confiscation of the goodm: that the
authority who issund the impugned SCN interfered I the dincterrmary
power ol thie adjudicatmg autharny by proposing owmpisry punshment oo
the Applucant,
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F.No. 3T1/213/B/WZ[2022-RA

6,12 'That though power under Sectiona 111 and 112 of confiscaton and
penalty are available, under Section 125 of the Customs Aci. Authority also
engove discretionary power to unpose fie i bew of confiscation, Therefire,
the propesul made m the SCN for abeglute confiscation under Seotion
114y, 1A%[1) wnd 11 1Em) of the Acx i mierference of the said discrotionary
paver and therelore the SCN dated 3141218 18 bad tn law and ol
suntainible,

6.13. That the appbcant wubunifa that sinee the aathenty who issued the
SCN has pre-judged the entre lssur wnd the mmpugihed procesdings, it s not
a show cause nater, bul in effect it 1 an order of edpudination excepe, |i has
been termed ap 0 ghow cause notee,

6.14. That w support his contentton that the authority has pre-judged and
pre~determined the lsaie und the potitioner woulll nat hoe ressonsbie
oppartunity n defending hemmalf. The Applicant hak retied on the followmg
case laws

| Orys Pisheres Privute Lomitod vs UD3 §2010) 15 50T 437)
Siemana Lid . va State of Maharssbtra & O, ((2006) 13 SCC X9

all v Union of India ‘l:ﬂﬂ-li':.'l'-‘-!:u
MM n::nmrlald'l'.‘un CEx ST, Ouwstur (2003 (1)

v 'I.'IHH AﬂMnhEﬂlhﬂJﬂMﬂﬂtﬁmﬂﬂ
ped LOIv Madras Steel Re-rolless Assacianon [2012 |8) T 788 S|

6.15. Godd 15 not ‘prolibied goods® but only & Yestricted goods’ and is
not table for absolute cunfacation. lmport of gold iy no langer prohitied
und thetefore L is the duty of the sdjodicating suthorty, if e is of the
vew thmt [t s Lubie 16 confiscaiion, to permit s redemmption on
sppropriste fine. That o the goods are rminoied 10 moport. the
Oovernment fixea some sort of barmer (o import and the impanter has
averoume such procedures winch have 10 be comsleted. That resiriction
to tmpory any goods m decided by the governiment under formgn trade
polity amended rom time 1 time;
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F.No. 3T1/213/B/WZ/2022-RA

634, That OCold s ol a profubibed Mem for sipbrt and Section 125 of
the Cuntom Act, 1962 provides that optimn of redempniun esn be gren in
ense e sciped goods are mot protibded and themlfore sbsalume
confiscation m not warmted m the matant case Section 125 af the

Customa Acl. 1962 promdes that the goods should be redesined 10 the
owner of the goods or the person from hose poismmon the guods were
scized o the owner is not dnown Further wuthanty Has dsscrebon 1o
order relpane of potubited goods on pyment of fine in e of
conliseation. Tho Applicant has rehed uptn the undermtnmemed casc

Jawwi

i mmc;;rmﬁﬁu Indda Sakes Internanonal {2008 (241)
i Yakub [heahati Yuse! sa ©C, Mumbe [20110263) ET 68570

G} Beyveh Lasoie Carpeention Lid va UOI D0 19(243) ELT 4870Madl

& 7. That theére are 'n series of judgementn whese redemotian of abaolutely
confinpated gold hus been allovsd The Apgilicant has relidd on the fllowing
case Jaws in support af hix contenton-

W Hasgownd Dak B Josht v Callecter of Cuxtoms [1992 1) ELT
17HEC :

) !Mmmﬁlm“w 2408 E L T. ATE (=50

flel  Gaun Enterprmses vs OO Puse [ 1145) ELT (704) (Tn Basgniarei]
o¥y  CC PArport), Mumbsa v Alfred Meneres (2000 (2427 ELT 334 jBomi]

o Hrmess) th;d Elm:.rm- ?mmm%ﬁ;w
fri i
fead

[264) EET 167
!tm!iut nr&"";ﬁm:m of Contoma [Prevemine], Went Bengl
1330
prid Harpoesa Knofhn wﬂmmmﬂm|
::' Yarakkil Mooss ulgnthum of Custeamy, Coohen [1004 (72 ELY
[@son

Halsthsy [brwhuet v OC [2002-TIOL 165 CESTAT-MAD|
::3} Krmhnakuman v CC. Chenmes (2006 22349 ELT 222 {n Chema||

-I;Fnimnl" va Dhanak W R (000 .!,L’I‘ 137 {Bom.||
bt Eﬂmﬂlﬁ:ﬂ-n CC {Aaport], Musmbai [2014 (M08 ELT 239 [T

Mihandas va CC, Cachin [2016 () ELT 399 [Ken _
f=xin) Rajkuman Cﬁrm of Customrs  tharport-Aw  csxpel Chmnes

hood  Shsark Mantans Ba v CC, Cheviisa 1201 7{3481 it 1 T 201 Mady)
boij By Putel ve CC, Sumbeo [Appesis NO G/ 381/10)
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F.No. 371/213/B/WE/2022-RA

foe)  Gaurn Emerprrstd v CC, Pane 2000143 EL T 708 (Tr-Bang
x) Om Prakash Bbaua we, Commr Of Cuatosn Delln | 155

E L TA42M5C) .
{xxty) Coxnmer of (Prevl vs Rypesh Power 2020073 ELT

ov| Commr of CEX snd ST, Lucknew v Ixabuddin Khas [2018(364)

ELT. 168{Tn-All}) .
Erh.tlnhl.l“' Pr Commr of Custonms, Cheanuil201856]10 ELT

BAiMa=l)) .
ooy Comemr of CEx and ST, Lucknew v» Mohd. Habm Mobd Shamen
Kham {2018[259) £ LT 265Tn-Allj

& 18, That the decislons relied upon by the Commussidnet of Custome
(Apposl) are nol wpplicalile w the csse end the Commismisner (Appeals)
fuiled 1o dikcuns as to how the (scts of the cases folied apon by him fit 1he
factun! mituation of the Eane of the Applicant;

610 That under the docume of stare decrsds, o lower-court should honour
fincings of law rsde by the higher courl that & within the appesis path of
case the court hears and precedent is a lefal pnnciple or ruls that (s created
by m court decisdon. This decimon brcumen an exampls, or authority for
nudges deciding sioular issues lster Thar while applying the ratia of ene
sk to that of the other, the decslons of the Hon'ble Suprome Court are
nhmy's required 1o be barne o mind:

620 Thit while apphmg the Ml of ofie cise 1o thas of the other, the
decisems of the Horble Supreme Court are alvwys mqured o be bomne in
mnd The apphicant has refied upin e fllowss case laws i support of
theyt comteniisn:

il CCE; Cabiuita've Alnmors Toburce Produkts [2006(] T0) ELT 133 (501

i Excerts Lid va. OCE. Dellu (2004 (173} EAT 113 8¢

b} CC 1], Chennac vs Toyeta Kirloaksy [3007 (211§ ELT 4 (801

W Sn Kumar Ageticy v OCE Banyalors [[OSERNELT 57780

6.21. That there should be comaistency in fsvour of formal” justice Le that
two casen which wre the sume (i relevanr respects] should be sneted ih the
siime way aid 1 wonjld be modtamstent 16 troat them differenaly;
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FiNo. 371/213/B/WZ/2020-RA

622, That concems of cannstencoy frado soine justificaton, for treaing
earber driuvions me squrces of ket mther than spprdaching sach question
anew when it arncs agai;

673, That of & legal syatems & nierally legrimate and hns autherity over

those suhject to b, then it 1 inconsssient for one person to be treated less ar

mare fsvourably by the law other than anothér person wihose situstion w
i (qabie

624 That #f the eurlier decimon’ was wiong then the person subject i
may have been treated or less fooumble than they should heve been
trexted and I they were treated more favoseable then dlearty that should
have heen cormected;

A28 “Thal & lower cotrt shouk] Hondr Sndogs of Taw made by (e hagher
conart thilt 1s within the appeals puth of cose the courl henrs and precedent
is n legal principle. or rule that is created by a court demmon and s binding
‘b ar perelskive for 0 court of tribanal when deouding subseguent casen
with wermilir issises or facts;

.26, That the clise ut hand raises (e legal deue s (o how' the case of the
Applcant is dilferent from the cases rebed upon by the Applicant b
claimmg redemplion of the goods under atsalute confiascaton,

67 mnmmwuhwwmzﬁ
of the Customs Act, 1762 provuios the opbon of redemptum can be given
the case of seusd goods dre not probntiied and gold s not & probubsted e
and can be mmported and such imports Are sulpect to certain conditions il
resttchoma ncliding (He necesatty o declare the goods an armval a the
Cumoms stution and make pavment'st the nite presenbed  Relunce has
been plsced an the folloming cane loos

Wl Ehich dumal Bt v Goverament of badoa [ 1992361 ELT 377(AR]
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F.No. 371/213/8/W2/2022-RA

fid  Mobd Yex U] Flague v Addl Cospmisswnst of Costems,
Hyderabad [20 14(214) E LT 849 {GOU)|

ol Mobhammed Alimed Mana vw CC, Chennm [JO0S{208) ELT
2T ri-Cheninm|

6.28 That the Applecant has relied upen the following case laws in support
al the contention' thal when goods sre not elijible for Impott aa per the
umport pobcy, re-export of such goods is permitted on payment of pensity
srid redemptiom fine. The Appheant i relied o the followins case Liws m
ruppott of therr contenthon

) CCvs Hephants (wl |I003]|53) ELT 257 {50

lg}  Callectorvs N Patel [1992 162 ELT 674 (001

frj  Kuoonsbiloa Datyubibie Pasel ve CC (P 11995 (79 ELT 292 (CBOATY

(vl WAK Ooms ws OO [1996 100} ELT 70 (CEQAT)
G29. Thl in the mmstant case, thr AA should have examined the
pudgements | decinons relied upon by the appellant. facts of the cases, legal
Issues involved in the cawes, arguments rmsed and cases cited by the
partics, Jegal reasoning that is melevent to tesolve those ssues, judicial
opinkms goven by the Courts, ruling of the court on questions of L, the
resuit of the case: the court' oftler, and wihch party was succesaful and the
appheability of ratio of the said judgemmts m the case being dralr:

M Desmuan ol the Hen'Sie Suptetne Coure i the sann of Bambuy' Dyeng
Lid va BEAG

wrd Marmafastunng Comjmny
ff  Decuon of the Hotible Supreme Cowrt m the case of  [alamie
G mnrﬁnmnmnmﬂﬂm.
e Engneenmy
(v} Hﬁ#ﬂh&MnnLMnmtﬂnd-

630 That the cane of Om Prakish bt bas been over roled by = larger
ench of the Supreme Court and therefore relinnce placed on the said
decismon s not sustainable;

6.31. That ss held i the case of Commisusner of Cisioms vs Atul
Autamnatiem Pyt Led, ‘whorem the Honble Supmeme Court  cledrly
amtingumhed betwren whitt is probubuted and what i resicted and held
that restricted goods can be redeemed on paymemt of fine, In the astan
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F.No. AT1/213/B/WZ/2021-RA

case pold should not be vonsldered as peobilnttd goods and order ol
nimolute confiscution is not suntmnable

632 That Circuliir No 455/5/92-CusVl dated 10.05.1993 cannol prevadl
over the stmiste amd orculars are meued only o clanfy tho statulors
privision and it ennmot alter or prevail over datiitony promasion. fn Circular
No 4R6/5/¢2-Cus VI, Bontd las mdvised that . reapest of gold seised for
man decisrinon, no option ne redeem the same on redompion. fined ondfr
Sadtiin 128 of CA, 1962 shoidd be gren extept in very trvial cases,

23 Thit when o quas judkasl suthenty engoys a8 discretionary pawer
while adjudicatung & case of snugghng, pumg dowenons to them and fomng
thery In deciding & cane of smugghng m a paroeuler manner le absalule
confiscatum of goods in Hiegal and agamat the provisfon of Section 15174 of
CA, 1962, That Cieulir No 445/5/00-Cus-lY ‘dated 10.05 1993 ik only
adviaary i namae mnd the advisry cannol be matde n Tuls for ordering
cussfiscatitd of gold The Appiicans has reliod on the following cane Yws
wupport of their contentaem’

fii Cariam Herbal Products (P Luf vs Commr. of © Ex, Porelicheny
019(IT0) KLT 223 Mad)|
il OF va Amalgomated Pleompons Tt Ll [20164380) ELT

310{0au)|
6.34. Thet perusal of Section: 125 lemves no manner of douln thae o the
goods are profbied, then the apyon s with the Cumoms Authorry to
confismate wirhput giving any vpton b pdy fine I bed theiedf but when the
goocis ere oot profbited then llitmq:mmumr.y his rro ather oplna bt
16 gt uh epbion to Py & fibe i1 lieu of confiscation «nd Section 175 does
not distmguash between declared and undeclared gold  The Applicant hus
relied upoen the fallowing case byws o sapport of thelr contentsm:
. Malstial Industnes 1997189 E L T 47 307

635 That croulars neued by CHEC and CHIT do not bind the sssedse und
the assesse has & night to challenge the coresctnesa of the circular belore &
quanjudicinl suthority constituted under the miomnt sty
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F.No. 371/213/8B/WE/2022-RA

6 35 That the fight between the nesesserd’ andl the revenus department
regarching the apphoability and grecedentml vaiue of the ceroulirn ttied by
the Board has been put 1o an end by insuwmng a clanficntion nide Curcular Ko
1006/ 13/2015CX  dated 20002015 whh stutes  ther i any
circuliar [ instructlon lssusd by the CBEC s contrisy t any judgement of the
Supreme Court, the SC judsement should be followed  Also that
clarifleatory cttvularn cannot emend or wubstitute stotutory rules.  The
Apphcunt has rehed upin the following case lawn in support of thesr
caniention:

WMWH :qmmunui &
Cunes pertagury 1o Paper Prodiscts. Hadustan Asronmuucs Led.  Dhicen
Chemsraly, Indian Chi

Kalynn Paclageag Industry va DO [LIS415] T 78 (5]
ﬁmdm Bafpur vi Ratan Hllnhm-dwutlnﬂumlllﬁmq

H:u Steel Induwines v Bombey bron and Steel Lid

v Faemner India Electonics (A mnmlmlmnu-rnm
i) Paper Products Lid ve Commr C ix |1999{X] TMI 70 SC)
ﬁ im-ﬂwﬂnﬂﬂl-ﬂnmﬂ

2 33 ge=

6.37. Thet therp are several judgements of the Tribunals, High Couris
and Supreme Court wherem goods imported [ smusggled inte Indis by way
of conceabment were wlowe w be redirmed by the wmportes/gunier of
the guods, The Applcant resteruted the cose laws cited enrhier w1 support
of e contentaon,,

638, Thar penalty suposed on the Apphicant was disgroportionate and
smposition of “heavy penalty on the Applicant is not sustairable:
Apphicant haw made submissions about mmport of gold which has no
relevasice to the mstant cuse and henee nut mentoned,

6.39 That the course of action tulen by the OAA must depend on the
gravity snd natire of the infroctien By the mdwidual Applicant and. thus
punmbment mum be propertonal to the violstion, The Apphirants’ has relied
upon the following cases o1 respect of the above contenuon wnd also where
redemption fine and penalty was meducnd 1o 10% and 5% of vilue:

Fag= 130023
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of Cmmibdterr DOC Haenk v Secrtiny Coumbiitore
Dratnel. Co-op Bank Employess Assocsaton (|2007) ¢ SCC b))
judly’ -ﬂﬂmu:lmnrl:um Tulconn ™ Copinre, | 2008 (2200 ELT
Abfifhlad)
'Enmmnrcumwnn Fhnkear Teading Co |2008124)

ir
I Eﬂ.ﬁmﬂﬂnﬁ Shn Kamalehy Enccrproes [200%250 ELT
N

m Uit ve Musiale & Nigihar Tradmeg | 192840 SCC 746

ﬂm'l'-'nﬁnﬂpr_ CT Cochmn ME.Tmrn-nm
|n!,| -l:u::uu of Custame, Cochm v Dikp Ghelen [2000348] BLT [Tri-LBY
pug  New Coper Syndicate va Commr of Custoros [V0 15{232) ELT 62000
trnj

ﬂmﬂlhmuu Cootmr of Custirms. new Delb [3015(326)
ELT (Tex-Diell]
0  (Mfite Desseen va Commee o Custoess, Cothm j3016-TICL-2857-

A4S0 Thit orders mukt be speaking order givitg dlear findings O the
adrudicatmgf appallste authority and he shall discuoss each point msed by
the delcoce and shall gve copool tewsomang o case of rebutial of much
Pﬂlﬂhulmthﬂ:ﬂt.-m:ﬂ: the kedrned Appellate Authority sonvenently
avarded. to discuss and countér each: point rwaed by the Applicant and
passed thie arder Egninst the Asploant witboul goimg mro the merits of all
the defense subimissim,

6 41, That the adjidicanngfiippeilite authority t3 under oblipanon 1o take
on record the mibmisssons made by the Applicants as alsa the endence
produced by him and then comc o 8 coochusem afler ommemton M
entirery mlong with evidence on recobd but m the ristant cuse 1o anseret v
found m the Applicants definse i the Appellate proceedings,

642 That while exercsing the yudicial power, the Adpudscating /appallate
Authoriey w bound to follow the prnnsples of natural justice’ whach aw
based on justior, ecputy, commmn sense, far play and ruic of bew and the
suthonly whould ace wnliout bues aned should be mmparnad|

BHAS That id the Appellats Authery gone through each and every defense
subritiesser made by the Applicant hi wollld ave underatond e nlimities
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i the prosecution case and wosild hove desssted from passmg such aider

whach cleurly extablivhes that thore wan ro apphcation of mmed;

The Apphcunt has relicd on the lbllowing case laws o support of hus
et

ﬁg FEZE] z I IFE=T

Jurtgmmnent of the Apex Court i B case of Sinte of Pargah v, K R. - By
Thl Mallas ve. LN

o thi v Stata Bule of b

AR EKrumpak ve. Usoon ol inchia

Wmﬂmmmmm mﬂumdﬁmlﬂnﬂhﬂ.u

Dﬂlﬂﬁld’ﬂﬂﬂTmﬂmn—dmﬂﬁlT\ Wetwnrk va, CCE

M-m Tax, Surst v Salueh Leawng end jad Lid (20100253 ELT

l:ﬂ'tﬂni#mﬂuunﬂw—-hmv: CCE Allshabnd

K. Sharp Curbon Inda va. C CEx, Kanpur

UCH va. Sn Kumor A

International Woollen Mills Lid v, Stapdard Woal [UK) L

Kronts Awsocyates Py Lid v Mascod Ahmed Khan [200 0473 ELT

JASsCY
Mahatir Prasud Bunitosh v State of UP ATR 1070 56 1303
Travancore Rayons Lidve JATR 1974 50 Bu2)

?ﬁwimn Wonlcombers Wockers Unon and ane [AIR 1973

fei), Biomens Briginattong uad Mig.Co tuka Led e UG AR 1076 4C 1785

Tewtendn Lid v Desa ¥ M

poni) SSE Han Sagwr Mills Lod v Shyemsundar Jhunghunwala JAIR

Liaxd

1961 5C 1869
‘Bhugat Ragu came JAIR 1957 SC 1604]

a4, That all the abavesmid cages are spplcable W the predent case and o
jutbcin! or guasi judcw! suthonty gonng 1 deoimon must give ressans in
wupport of the demsion and the only qualifiontion’ to this rule m where an,
atjudication bs provided ngainnt the decmmon of the guasi judicia) autharity,

6.45. That the right /1o know the redsons for o dechilon which advermely

affectsy anes person or property is & base nght of every Ltigant and ghing of
riancrts serves both to corivinge those dubject 10 the decisions that they are

not arbitrany;

6 46. That of po reasans are ghven in the ander, it would not be posaible for
the High Conrr or the Supreme Court exsrcinng the power of judicial review

Pape 15 04 13
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whether the admmintrative offionr hax made any error of low [n making the
erder and the power of fudicial revies would he stujtifhed:

647, That the OAA' I expeciid (o examine ‘all the evidenices, wsues and
matrrml on revord, analyse thrse in the contest of alleged charges in the
show cavme notiee and s ales expected fo examing each of the poms msed
trl the reply to the BON and arewpic b rejeet them with & cojent reasaning,

648 The Appheant clanms ownerabp of the 07 gold bure snd tha gold .
nod a prohibeied ilem;

£49 That the Appbeamt dxl nod commit any act of omission or
smmassinn which can be termed sy U Crime pr manifesung of 8 amugghng
actieny as n cormer and test m the case s 1o see whether the st i+ such
that it gives nabe to/un Infetience il the Applicant wis an alfender and the.
cnse of the Apphetnt fails thed teas;

&S0 THal & wus a sinile dnd solcary wicldent of an alieged st of
sniggling of goeds and can never be pussifidlde ground for abushete
confiscatzn and the Applicant wan oot & habitual offender:

6351, The Apphcant wes o law alxiling cteen and has ever come under
isdverae remarks

Voder the tircumstances the Applecant prays. that the gold under
ibaalite confiscation muy be released oo payvment of reasonable fine,
perielty and applicable duty knd further proceedings may be drogped.

‘THe Applitant has Wiso requested o coodeme the delay in filmg the
Fevinon Application

7.  Personnl hearicg i the case was scheduled b= 05103023 or
12 102023 Shn Prakash Shingrani, Advocate appearsd for (he personsl

Pape 16423
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hearing on 05,10 2023 on behall of the Applicant He submitied thst the
Apphomrd had brought small quantity of goid for personal uss  He alw
sutunitted that the Appbcant had pot concesled the gold and has ol pemt
record of any uffence  He requested o releass the gold en ressonabie fine
and penalty, Ko one sppeared S the persanal heanng on behalfl of the
Respondent

B Applicant hes filed for condonstion of delay. Goverfitnent notes that
the revision application hus been filed on 25 04.2023 The date of receipt of
the appellnte grder by the Applicant is on 17.11.202]1. Govemment notes
that the Revision Appicnuon has been filed within the exténded period of 6
mwinths (.2, 3 montha * 3 months] as prescribed in Seetion, 12000 (7) of the
Customa Acl, 1963 Accordingly, Governmen! condones the delay and
protends w exasune the revisbon appheation oo (he ments of the case

9  The Governmen! han gons through the et of the csse and obeerves
that the Applicant had Brought 07 gold bern weighing B16. grums and valisd
oL Tn. 24, 48,077 /- and hid falled jo declare the goods 10 the Cystoms af the
firsd instance as required under Section 77 of the Cttoms Act, 1962, The
Applicant had not disilossd that he wes corrying dutiable goods.  Howsver,
-mmqw.muﬂmwmstammm&m
& specindly made eavity in the wmnthine of the jeans worn by the Applican
and 1t revosled s mitenton not W declare the sud goid bars apd thereby
cvode payment of Cusioms Duty, The confiscmbxm of the gold bars wans
therefore justfied and thus the Applcant had rendered himscll Hable for
penal action

10, 1. The relevant sections of the Custums Act are repeodisced below,
Secuon 23V
"prohibited popds” means any guods the impent or expert of which
s subpect to ey prohibition under this Act ar any other law for the time
betng in foros but doss ot anchude any such gooda in respiect of which

ﬁmmﬁiﬂﬂnﬂh]nlmﬂﬂuhthwdlmpmmﬂhhmpﬂnd
er exporied have been complied with®

Sectiom 123

age AT o 23
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"Corun to poy fine m lei of cmfiscation - (1) Whaneoe
m#mmﬂlum this Aet, the officer adpidgng o
muy, i the e of the ar witrreny

under the provss o sub-section (2) of sechion. 28 o under clause ) of
sull-sechon [6) of tha! sechim 1h réspest of the gooda twioch are nat
produlated or restncted, the proviaens of s sectimm shall nof myly -

U

Promded further that, ethout to the prowissns of L
mummqmm 15 such fine shall not exceed the
nwhrmnfﬂ-*m:ﬂyﬁlmhl feze v the cose of mported goods
the duty ehnrpeably thrresn,

2) Where any fire o bes of comfiscation of goods w rmposed undir
stib-sectian (1] the oumer of guch geodt or tho pareem neferred to m uib-
secnon 1), shall, = addition, be hoble to oy duty end churges pagable
w1 resgmnct of ahich goods

103 Iumundispated that as per the Poresgn Trude Policy apphoabie during
the period, goid was nen (reely importulile and it could be mmperted only by
the barks authorised 1y the REI ot by others authorived by DGET und m
some cxierd by passengers. Therefore. gold which s & réstricted item for
umnm:ﬂhhwwﬂmmmmmtmdﬁmmmuﬂ
becownes & profibited goods i tirms of Seenan 20131 and henee o Bable for
cofiseation under Section 111{d) of the Cuastams Avg, 19462,

11 The Hen'ble High Court Of Madmas, in the case af Commussmnesr Of
Customs (Alr), Chennm-l Vis P Sinnssaemy repoeted in J016 (384) ELT
1154 (Mad ), melvenyg on the judgmest of the Apex Couwt in the cuse df Om
Prailssh Bhatin v, ‘Commmmavioner of Customa, Dellu reporeed oo 2003 115
GAT 423 (8.C.), Hiaw held that * f thers ta sy prohibution of tmport or export
of guods under the Act or any other lmi for the birie beng m foroe, o would be
considernd to be prohitnted gonds; and (b s wotkd not nclude ang sk
gooils m reepect o which e ddndibons. sulpect fo whady the goods gre

Fage I0al 2R
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emporiad or exported, hose besn compived weth. This would mean that i the
onnditicny presonbsd for mmport or export of goods ane not complidd with, i
wold b considersd tg be prokibated goods . . ... Hemoe, prrohilicice:
of empartation or exportation could be subipect tx certain presoribed condstions to
b fulfifled bifore or qfter choamance of gooda §f condimons are not fulfilled, o
moy amotnt fo prohabited goods.” It 1 this clear that gold, may nok be one of
the enumeraied goods, ne profubited goods, wiill, I the conditdons for such
umport ate not complied with, then unpon of godd, would squarely [all under
the definmon, “protubited goods®,

12. Further, wn para 47 of the sl casc the Honhie High Court han
nseried “Smuggling m relation fo any goods o forbldden and totally
profubged Faflum to cheok the goods on the amual af the cusfoms stotion wnd
pajyment of duty of the rate presoribec, Wonld foll uhder Yo second kmb of
wecton | 12fa) of the Act, which stotes omosseon to dio any ocf, wilch ot or
armsmion, waald render such goods hiable for confiscation.....—.. ..-" ThUn,
failure 1o declare the goods and fallure ts comply with the prescribod
conufitjine has marde the Impughed gold, “prohibited” and therefors hably for
confiscabon and the Applicant thus kabls for penalty

13 A plain reading of the secion 125 shows that (he Adjudicating
Asithority s bowund to give an option of redemption when goods are pot
subjected 1o uny profubstion. In case of prohibited goods, such as, the gold,
the Adjudicating - Avtharily may sllse redemption. There i no bar on the
Adjudicaning Autlenty allowing redomption of prohilited goods. This exorcrae
of discretion will depend on the nitie of the goods and the nature of the
prohibition. For instance, spurous drugs, arms, ammuniion, hesardous
ghods, contaminated lora or faunp, fond which does not mest the food safdty
wtandards, etc are hannhsl o the society of uilowed o Bnd their way into the
dostieastic markel On the other hand, release of dernin goods on redrmpmoen
fAne. even though the same becomes pronibited as conditions of impart have
not been satinfled, may not be harmful (o the socicty at lorge.

14 Hon e Supremne Covirt 1 onse of M /s Roj Grow Impex [CTVIL APFEAL
NNl 2217-2218 of 2021 Anming out of SLPICY Nus  [4633- 14634 of 200 -

Page 1304 13
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Order doled 17.06.202]] has laxd down the condinans and circumstanees
under whech such discretinn can be used The sarme are repradieed helow.

o mn.uilmu to discrwiw, the exeroive thaeveuf has to be
guuted by laur hazx aorting to the rules of reason ond pstce,
wnmm-mmn-mmm The exerrae of

discretion 1 assentially the dizoernumnt of whot is right and proper,
and such dscermment @ the oniioa| end eautfors puchgrresemt u]i'ulhhl.

subxinnos av also betuern equity and prviemce. A holder of putiic
office, when exeranng dscrenan conferred by the atatute, hosx fo
mﬂ:l“mnh wumWﬂW#ﬂ;
Fritpose nrliyng confirment of such povser Irertnpne
reaaoriableness, mtnaldy, wmﬂmuﬂmﬁm
mharent s any eorrcise of discetion; such an exerciss can never be
occardg (o the privats apireosi
TL.l. ﬂuhﬂyﬂ‘wﬁhﬂwm}mhhm
_ﬂi‘ﬂhﬂﬂlfﬁﬂﬂﬂ.ﬁ?“ﬂlm’dﬂﬂwﬁﬂlﬂﬂdﬂﬂﬂﬂm
mhfﬂ:uﬂmmﬂm#m
ﬂhmmmhmmﬁﬂﬂnw#ﬂ m
regored 0 be taker. *

151, Oovernment furihdr obeerves that there sre-a catena of Judgements,

over o pered of Ume, af the Hon'ble Courts and ofher furums whuch hme
been categomical fn the view that grant of the opton of redempiion undet
Sectewi 125 of the Cusioms Act, 1967 can be cxzrased in the mterest of
justioe . Qevermment plices reluince en some of the julgements us tnder
B Inoche cpee of Commissioner of Customs, Aligen), Lucknow vs
Ragesh Jhamatmal Bhar, [20220382) EL T 345 (All)]. the Lucknow
Bonch of the Hun'tle High Oaurt of Allibabud, b bkt at Pars 23
that “Custome Exome & Sevweow Tax Appeilnte Trbunnl Allohahod
has nut commuted any error & upholding the order dated
27.085.2018 passwd by the Commssonsr (Appeuls) hotdng ot
Gold s not a prrohibied vem and, thergfire, if ahoukd be offered for
redesnpton i Ledns of Section 125 of the A"

M} The Hon'bie High Count ol Judscature at Madras, in the judgment
in the case of Shalk Mastzns Bi va Prncipal Commussiotier. ol
Gustomn, Cheanu) [2017[345) BLT 201 | Mad)] upheds she
erder of the Appellate Authorty allwing re-export of gokd on
payment ol redemption fine

b 20 01 23
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uff The Honble High Coart of Kerali ot Ernalailam in the case of R
Moharitlus va  Commissoner of Cochin (2016{136) ELT, 399
(Ker.)] has, nbeerved ot Pira B that “The imfention of Section 175 is
that, after adpudicatum, the Custins Authority i bound to release
the goods to any such person from whom such cusfody has been
wezod "

fi) Also, tn the cuse of Unwon af India s Dhanuk M Ramjp
[COIDISARLT ADABCH the Honle Apex Cowrt wide s
judgemen: dated 08 032010 upheid the decomon of the Hon'vle
High Court of Judkcsture w1 Bombay {2000248] ELT. 137 {Bam)|,
and epproved redemption of absolutely confibeatod goods to.tha
pusscnges

(M Judgement dated 17.02 3022 passed by the Honble High Court,
Rujusthan \tospur Bengh) in DB, Crvil Wt Petition ne. 12001 /
2020, in the case of Manm Kumear Shurma va. VO] and othere

153, Further, THe Hinbie High Court, Mudraa, i a jodgement passed on
OR062002 In WP Ko, 20049 of 2021 and WMP No 21510 of 2031 m
respect of Shri. Chandrasegioam Vysyusundaram and S others i & matter
of Sti Lankans coliectvely wearing 1594 gmn of gald jesvlley upheld thy
Order no- 165 — 109/2021-Cus (BZ) ABRA, Mumbai duted 14.07 2021
F.No. 380/59-63 (B /97/ 2018-RA /3716, wheran Revislonary Althonts hud
aedered for restoration of D10, wherein the sdjudicating autharky had
ardured for the confiscation of the gold jewellery but had aliow=d the smie to
be releansd for re-expont on payvment of appropriate redemrption fine wnd
penalty,

133 Governmenl, observing the rnitios of the sbove judicial
profouncements, arrves at the conciumon that decisn to grunt the option
of redempuon would be approprintd i the lacts snd circumsiances of the
WINIATIE CAse

10 In view of the foregong paras, the Governinent finds that the
Applicant had not declared brought 07 gold burs weighing 316 grams and

Paje 2l 412y
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vahred at Ra. 24,498,077 /- @ -the nme of armval and thus the aondfmcarion of
the sarar was justifind The quantumn 'of gold bars unider unport 18 not Jerge
and s not ol commeroial quamtiny. The pgidd bers werr recpvered from the
pocketl m the walstline of the jeans worn by the Applicant, whach cannot be
construed to be irgemous concealment The Applicant pronmded thie orsginul
Invosces for paschase of the gold apd also provded the sauree of fuikds,
though mithetl any decummtary evidénoe  Thets are no allegatons iHat
the Applicent s a habitoil offenilér and was pvolved In ammelar offere
parler or there ia nothang on micerd to prove that the Applicant was pan of
an erganieed smugehng synduwite

17.  The Gowermment finds that the quantum of gold bars m quesion not
beiig substuntial ond the Applicint, being i posscasion of brypnal myvolers
for the mirchase of the gold hars apd e bomg proved 1o be & halutuil
offendier stuggests that this cesk js & cuse of non-decluration of gold The
mbsohyte confiscubion of the 07 gold ters weghing 816 grams and vulusd a
Re MHAROTT/- lesding 1o dispownessum of the Apphonnt of the sqms Iv
therefore harsth and not' ressonable Under the ewcumstanoes, the
sersianess of the misdemeanour & moquired to be kept i mmd when using
dineretion under Bectinn 125 of the Customs Act, 1963 and whilé enposng
quantum of peoalty In view of the afsressud facts, optinn 1o fedeern he gold
bats ént payment of mdempuon fine phouid bave been allowed. Canudenng
the ahove [acts, Government is mclined 10 modify the order of absalule
confiscwiinn and allo the impugned guld bars 1o be redisemed vn paymsent
of i redeinipton Gne.

18. Applicant has niso pleaded for reduction of the penalty mmposed on
him The market walue of the gold bats in the natant cese o Fin
24.48,077/- From the facts of t:t_if case s ducussed above, Oovernmient
finds that the penalty of Rx 6,00,000/- mmpowsed on the Applicant under
Seitnn 132 [ |)) of the Custums Act, 1962 18 excrsstve 1n selation 1o the
- germmsiots and commsmons of the Applosnt and. needs 1o be rediond

19 In vew of the above, the Governiment modhfies the Crder=in-Appeal
Mo MUM-TUSTM-PAX-AFP- 1038 202 122 dated 15 11 2071 [Date of maue
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17.11.3021] [F. No. 5/43-882/2020] passed by the Appellate Authority sid
allaws the Apslicam to redéem the mpugined 07 gold bars weighmg 816
grams and walued at Rs 24.48.077/-, on payment of & redemption fine of
Ra. 300,000/ [Rupkss Free lakhis only] The penalty of Ra 6,00,000/-
imponed an the Applicant under Section 112 ) (1) of the Customs Act, W62
by the OAA, being excesmve i feduced to Ry, 2.50,000/ - (Rupees Two Lakhs
Frfty Thousand oy

20.  The Revwsion Appheatian i disposed of on the above terms.

3

-
e

| SHRAWAN RUMAR |
| Commizginnes f cx-

Addinonal Secretary to Government of indis

ORDER NO.  5G/2024-CUS W)/ ASRA/MUMBA! DATED #F.01.2024

To.

1. Shn Piyash Chunilnl Gedia, §/6 Chunnilal Bhagavan Cedin, 107, Baa)
Runglow, Yogi Chowlk, Pans Sunida Road, Surat, Cugarnt 305 010

2 The Pr. Comminssioner of Customs, Tersmaal-2, Levelll, Chhatapat
Shivayl International Airpors. Mumbsei 400099,

Copr e

), The Commissicner of Cusioms [Appesls), Mumbsl Zone-il. Awas
Carporate Pomt. 5= Floor, Makwana Lane, Behind 5 M Centre, Andben-
Kurla Road, Marol, Mumbe; = 400 059,

2 E Prakush Shingrany, Advocate, 13/334, Vivek, New MG Colony,

}-..

: {East), Mumbai 400 051
a:ﬁ.ra to AS [RA), Mumbas:

4, ,
- e
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