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ORDER NO. f?G"f-/2021-CX (WZ)/ASRA/MUMBAI DATED D"J' \~2021 

OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR, 

PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 

THE GOVERNMENT OF INDIA, UNDER SECTION 35l"~E OF THE CENTRAL 

EXCISE ACT, 1944. 

Applicant : lV'I./s. Hildose, ~hivam Ch~mbers~ 106/108, 1st Floor, S.V.Road, 

Goregaon, I\:1umbai-400 062. 

Respondent: Com1nissioner of Central Excise (Appeals), Mun1bai Zone-II. 

Subject: Revision Applications filed, under section 35EE of the Central 

Excise Act, 1944 against the Ordets-in-Appeal No. CD f 113 & 

114/RGD/14-15 dated 03.12.2014 passed by the Commissioner 

(Appeals) Mumbai Zone-!!. 
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' F'.No. 195/22/2015-RA - • 

ORDER 

This revision application is filed by Mfs. Hildos~. Shivam Chambers, 

106/ 108,_ 1st Floor, S.V.Road, Goregaon, Mumbai-400 062 (hereinafter referred 

·" ,,, "'he Hpp!icant") against the Order-in-Appe;;.J No CD/113 & 114/RGD/14-

1 .:1 daLcd 0~1.12.2014 passed by the Commissioner (Appeals) M.umbai 'Zone-II 

with respect to the Order-in-Original No.1159/13-14/DC (Rebate)/Raigad 

dated 02-08-2013 and 1945/13-14/DC (Rebate)/Raigad dated 24.10.2013 

passed by the Deputy Commissioner of Cent:a~ Excise (Re-.bate), Raigad. 

2. Brief facts of the case are that the appliccmt is rnerchant exporter who 

have filed rebate claims under Rule 18 of the CER 2002 read with Notification 

No.l9/2004 CE (NT) dated 6.09.2004 for the duty paid on goods exported. The 

rebate sanctioni~g authority observed that in respej:t of the said rebate claims 

the assessable value on the ARE -1 were found to be more than the 

corre,ponding F.O.B values. Accordingly, DC, C.Ex. (Rebate) Raigad 

Commissionerate sanctioned rebate t<? the extent of l~s. 24,73,957/- instead of 

the claimed amount of Rs. 24,86,2H-/- vide 0!0 No. 1159/13-14/DC 

(Rebate)/Raigad elated 02-08-2013 and an amount of Rs.32,92,433/- was 

sanctioned instead of the claimed amount of F.:s.35,59,680/- vide 1945/13-

14/DC (Rebate)(Raigad dated 24.10.2013. Being aggri•oved by the aforesaid 

Orders-in-Original, the applicant filed two Rp1Jeals before the Commissioner 

(Appeals). 

3. Commissioner (Appeals) vide his OIA No.CD/ll.3&114/RGD/2014-15 

dated 0.3-12-2014 held that the adjudicating authority had rightly denied the 

rebate of excess duty paid on the said portion of ¥-.nll:ue which was in the excess 

of the transaction value. 
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4. Being aggrieved by the impugned Order-in-Appeal, tbe applicant has filed 

this revision applications U:J.der Section 35 EE of Central Excise Act:, 1944 

before Central Government on the foUowing grounds :-

4. 1 The applicant submitted that the following facts & legal provisions were 

taken on ·record by the Commissioner Appeals but not implemented or· 

rebutte-d. 

A. The foreign buyer has placed order on CIF basis (}; the contract price 

represents the composite price of the goods for delivery of goods at the 

named destination. Therefore, freight & insur&nce is includible in the 

transaction value. The Commiss!.oner (Appeals) has not rebutted this and 

therefore there is no way to disallow the reb&.te on the freight & 

Insurance. 

B. As per the CBEC circular dtd. 19.12.2000, exclusion of cost of transport 

can be made only if the assessee has shown the same on actual basis 

t- :'ieparately in the invoice. However, this is not the case therefore there is 

no way to disallow the rebate on the freight & insurance. 

C. RTl reply vide letter dtd. 4.12.12 has estab:tished that fi:·eight & 

insurance is part of the transacticn value. The Commissioner (Appeals) 

has not rebutted this therefore there is no way to disallow the rebate on 

the freight & 'insurance. 

D. As per Section 4 {3) {d) of the CEA, !944, the ·~ra.nsaction value js 

complied with by the exporter. Under Section 4, the assessable value is·. 

the transaction .value at the time & place of removal. Therefore it is self­

evident from these submissions taken on record that freight & insurance 

are part- of the transaction value & therefore rebate on this amount 

cannot be allowed. 

E. The difference between the transaction value & the FOB value of exports 
does not equal to the freight 8:. insurance amount therefore it is 
ridiculous to conclude that the difference betv;:Teen the two is on account 
of freight & "insurance. 
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4.2. Further the applicant submitted that the Commissioner himself relies 

upon Section 4 of the C. Ex. Act, 1944 and has taken on record that Section 4 

(3) (d) of the CEA, 1944 of the Act is complied with by the exporter and still he 

has arrived at a wrong conclusion. The error is apparent & therefore the order 

of tht' Commissioner (appeals) needs to be set aside. The applicant has also 

subn1itled to refer to the subr.nissions made before the Commissioner (Appeals). 

lL is very elaborately laid out that the ieg.islat<Jre has tho-.1ght it \~.rise to include 

the definition of transaction value to tbe Act in ·imelf therefore there is no way 

that any authority can distort or amend the definition. Thus the Commissioner 

(Appeals) is in error to defy the act of Parliament. 

4.3. The Commissioner (Appeals) conclusion that port is the place of 

removal, is tota11y wrong because the goods are removed from the factory of 

manufacture under an Invoice. The port does not belong to the exporter &. no 

invoice is raised from there. 

4.4. The Commissioner (Appeals) further reJies up on Revision Orders passed 

in case of M/s. Sumitomo Chemicals P. Ltd, United Phosphorus Ltd. without 

speci(ying the legal basis 8:. without esta_blishing th.-J.t how the case relates to 

the present case. Therefore, there is no way that such decisions can be relied 

upon in this case when the Section 4 (3) (d) of the CEA, 1944 is clear that the 

duty b payable on the traDsaciion value &. {he transaction value 'includes 

outward handling i.e. freight 8r, insnrance. 

4.5. The Commissioner (Appeals) has not sa.id anything about the 

submissions made by the exporter on record. though these are simply 

mentioned in the order. They prayed to direct the Astt. Commissioner to 

release the rebate withheld without.any delay with interest as per law. 

5.' A Personal hearing was held in this case on 17.08.2021 and Shri Rajiv 

Gupta, Consultant, appeared online fer hc:arir.,g on behalf of the applicant and 
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submitted that short point is that rebate is to be allowed on transaction value .. 

He submitted that freight and expenditure beyond departure port should also 

be part of the transaction value and rebated to them. 

6. ,Government has carefully gone through the relevant case records 

rwB.ilabJc _in case files, oral & written submissions and perused the impugned 

Order-in-Original and Orde.r-in-Appeal. G0vcrnrnent finds that the issue for 

deci:,:ion in these revision applications is ~ ... rhether the freight and insurance 

charges incurred beyond the port of export upto the port of the importer is part 

of the transaction value of the exported goods. 

7. Commissioner (Appeals) while deciding had observed that : 

'~under new Section 4 of CEA 1944 , the assessable value is the 

trCmsaction value at the time and place of removal. Where the place of 

removal is different from the place of manrifacture, the freight (including 

ffeight Insurance) incurred on transportation of goods from the place of 

manufacture to place of removal has to be included for determination of the 

assessable value. In the instant case the GJ.J]lellants have apparently 

assessed the goods for payment of duty on the basis of value det~rmined 

beyond the place of removal. Under Rule 5 of Valuation Rules, 2000 read 

with Section 4 of CEA 1944, .where the price chm-rted is for delivery at a 

place different than the plaCe of removal the cost of transportation _fi·om the 

place of removal to the place of delive"f"b' only has to be excluded. Under 

Section 4(3) (c) of tire Act, 'place of removal' includes depot, place of 

consignment agent and any other place from where the goods are sold. In 

the instant case, the place of removal is rhe port and therefore freight and 

insw-ance incurred .for transport of the goods and other charges incurred· 

beyond the port of export are not requireil .to be included in the t1-ansaction 

value. Further, I find that the appelfan1.s have paict excise duty on the 

value which is inclusive offreight and other expen~~e.s incurred beyond the 
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place of removal. Also, thE CBEC vide drculm- No. 510/06/2000-CX dated 

3.2.2000 has clarified that duty on excisable goods is to be paid on thE 

value determined in accordance with Section 4 of the Act'1• 

8. Government observes that the applicant in their grounds of appeal made 

to Commissioner Appeal at para 28 has contended as under:-

'2B. In the presem case, the foreign buyer has placed order on CIF basis 

& the ciJnfl-act represents the com}Josile pnce of the goods for the delive1y 

o.f goods at the named destination in the contro.ct i.e. Ashdod. Thus in case 

of CIF contract, the expenditure on freight & insurance is includible for 

determination of transaction value as it is in connection with sale and by 

reason of sale. The freight & insurance {s being charged on fixed amount 

basis/ estimated value instead of actual ji·eight and as per the definition of 

transaction value in the statute, freight & insurance i.e. outward handling 

charges is includible in the transaction value of the goods for 

detennination of excise duty. 

Further, it is pertinent to point that the freiyht 1s not slwwn separately in 

the excise invoice pertaining to the remcwn( of goods for the purpose of 

exports. The said ·invoices show the composite pn:ce. This composite price 

is the transaction value as per the C. Ex. Act, 1944 & the binding circular 

No. 354/ 81/2000-TRU dtd. 30.6.2000 issued by thE CBEC. This is the 

document, which .certifies that composite p1ice. con·ectly shown in the 

Excise invoice is the tnJe transaction value & the duty liability is correctly 

discharged. The excise invoices perlain:'ng to the removal of the goods 

represent composite price therefore there iS no diScrepancy in tenns of 

section 4{d) of tlre CEA, 1944. The title to ih.e goods passes to the buyer 

once the documents are accepted/ released by the buyer or goods received 

by the buyer in sound conditio;-~ c~nd not at the port of 
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shipment. ........... Therefore it is wrong to cr.mclude that sale completes at 

the port of shipment in case of exp01ts ejJected by the cornpany". 

From the above, Government observes thc"t the applicant in the present 

apphcation has sought to claim freight and insurance charges incurred beyond 

the port. of export as a part of the transaction valUe and duty paid on such 

value is sought to be rebated to them in Cf:l.E·h. The rebate of duty is the refunc! 

of duties of eXcise paid on excisable gOods or the rnate1ials used jn thf; 

manufacture of goods exported out qf India. After introduction of new Section 4 

w.e.f. 01.07.2000 by the Fil:-:Lance Act, 2000, txcise dul~y is chargeable on the 

transaction value of the goods at the place of rernoval. The transactional ·value 

Jn case of export goods would be their pri.:e ;::~l the place of removal which 

would be the port of export. Undoubtedly, only the price of the goods within 

teiTitory of India can be subjected to Jevy of central excise duty and the port of 

export is the last point where the excisable goods remain within the country. 

Government observes that the FOB value has be(~Il approved as the 

'transaction value for grant of rebate on export goods in various decisions. The 

Para 10 in case of M/s Banwara Syntex Ltd.[201+(314)ELT886(GOI)] is 

reproduced belotv: 

"W. From ahove. it is clear that expenses incw-red upro t.'.!(' place of removal/point a,( sale are 
includ/hlt; in the ralue deter·mined under Section ,1 o(Cenrtal f):ciw Act, 1944. In this case, 
thl!f'e is 110 di5pute aboUI place ofremo·•al which is swled a~ pv~-1 oj export where ownership of 
floods is transji!rred Ia the buyer. Applicant's claim that in this ct•sc place qf removal is not 
f(;cf(ny hut the port of export. is not &'iputed by department Si11ce Clpplicam has included only 
localjreight.fOr tramportation of export goodsfi·omfaciOJy to port qf e).port and not the ocean 
ji-eight orji-eight incurred beyond port of export. there is no reason for not considering _the local 
.fi'eiglll liS part of value in view of above discussed statui VI)' provision:;. As such the demand of 
du~J' am/ interest as COJ?firmed ·with the impugned arden t:1· not sustainable. Government 
then:f(we set aside the impugned orders and holds that initial sancfil!l1 ofrelwte clalms was in 
order., 

9. Government also observes that this issue resonates with the issues 

which have received the attention of the Honb!e Supreme Court in the case of 
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CC & CE, Aurangabad vs. Roofit Industries Ltd.f2015(319)ELT 22I(SC)J in 

TesiJect of domestic clearances. In that case, the Apex Court has vety 

categorically held that expenses incurred after removal of goods fi·om factory 

ga~e: viz. freight, insurance and unloading charges etc.. are not to be included 

in valuation of excisable goods. Needless to say, the same principle would be 

applicable to goods cleared for export. 

10. Govermnent observes that the applicant finds the judgement relied by 
Commissioner Appeals in case GOI's Order No. 97/ 201 4-Cx dated 26.03.2014 
Jn re ·:' Sumitomo Chemicals India P\7t. Ltd. [:201 :::1(308) E.'L.T.198{G.O.I.)J is not 
related to the present ca.;;e. Ho\\"ever nover!l;_-nent fl-.-Jds this issu'= a idc:1tical 
issue. 'Nhi1c deciding the j~:sue Governme-rn, h1 its aforeGaid Order di;~c1J~~;3cd 
the provisions. of Section 4(1)(a:} of Central ITxci..:;e Ad> 1944, Rule 5 of c~ntr<:!l 
Excise Valuation (Deter:mination of Price of E:xr.:isable Goods) Rules, 2000 as 
\VeJl as the deGnitions of 'Sale' and 'Place of Removal' as per Section 2(h) and 
Sec-tion 4{3)(c)(i), (iiL (iii) of Central Exc.i~e Act, 1944 respectively, cmd 
<;bserved as under: 

"it is clear that rhe place o_/" re_morH1l may be jactory/ warehouse) a 
depot, premise of a consignment agent o;- r.my other place of removal from 
where.the excisable goods are to be sold for didivery c;·t place of removal. 
The meaning of ·ward ''any. other place·" r·ead ulith de_fin.idm~ of "Sale". 
cannot be ~~n.strued to ho:ve rTLeuning r~'f any ,oloce outside geoqraphi.cnl 
lirnits of" lrJdia. The reason of' su.ch conc1 1J..Sion ~- that as per Section 4 or 

J J ~ 

Centro] EXCl:Se Act, 1944, the Act is ur:pi.ir:.:-.:.:ble within the t21Titoria1 
jurisdiction of u-·hole of India and !'he 3r;dd transaction value deals :with 
value of excisable gc'Ods produced/ m.n nufactu.red withir1 a-ds c.m mtry. 
Govemrnent observes that once th'?: ]Jli!c•:: c~r ~·erti.ova: 1" :s decid::_d ·uf..(Yrin tfre 

geographical limit of ihe coun[T7J, it co.n..Ttt;t 1-:.c be~:c1 td' the pori. of loadir..y <~l 
the expmt goods. 1t r:an. either be fo.c·.~or;;~- w~.rrehouse Jr port/ Custom:s 
Land Station of expmt and expeP.se!:::· of [rr-"iahr I :(nsurance etc. incurred 
upto place of removed fom~ part of t.-:,..;;.~-essable value. Under such 
circ.u.m::;tances, the plar)f: c~f remouoJ i-s i-he par~/ place of export since sale 
tal~es place at the pc'rl /place of exp,on~, 

At para 9 of its Order dated 26JJ3.'201'~· m R.c: Sumitomo Chemicals 

India Pvt. Ltd. [2014(308) E.L.T.!93 (G. OJ.)) COt held th:n 

.. 
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''9. Government notes that in this case the duty was pa'id on CIF' value 

as admitted by applicant. The ocean freight and insurance incurred 

beyond the port, being place of removal in the case cannot be part of 

transaction value in terms of statutory provisions discussed above. 

Therefore, 1·ebate of excess duty paid on said portion of valUe which was in 

exceSs of transaction value was 6g! dy dt:nied. Applicant has contended 

that if rebate is not allowed then the -~~aid c:nwunt may be allowed to be re­

credited in the Cenvat credit accounL Applicant is m.erchant.,-exporter and. 

then re-credit of excess paid duty may be allowed in Cenvat credit account 

from where it was paid subject ·to compliarw:; of provisions of Section 12B ' . 

of Central Excise Act, 1944)'. 

11. The facts of the present Revision Applk:ation being similar to the facts in 

the decision cited above, the ratio of the same_ is ~-quarely applicable to this 

case. The P]?ce 'of removal has been extended upto the port of export in the 

case of export goods. Be that as it may, CIF value cannot be transaction value 

and therefore as a corolJaJY freight and inGLlnt·.tc:e beyond the port of export 

cannot be the part of transaction value. More:over~ any expenditure incurred 
. . . 

beyond the international ~orders cannot be .ot part of valuation under ~entral 

Excise. Act, 1944 in view of the provif:dons c·f Section 4 of Central Excise Act, 

19·44 \Vhich stipulates that the jurisdicrion of the· said Act extends only within 

th~ territory of the whole of L~dia and rw·,; bey e-nd. 

12. Clovernment notes that in the ca~.e applican.t bas paid duty on CIF value 

which was declared as value in Central !:'~-,..:else Invoice for payment of duty. In 

vie'.v of position explained above, t.he fr~i.ght &. insurance expense~ incurred 

beyo·nd place of removal can:n.:)t form p:::.rt r-f transaction 7Etlue. In this case_the 

lov;-'er authorities has determined the FOB v;::tlu..:: afj transaction value since. 

goods stand sold at the port of export \vhen: ·possess:~on of goods is transferred. 

Accordingly, Governn~ent holds tho.t frei~~h~ 3.rtd insurance for transport of 
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F.No. 195/22/2015-RA ·-

goods and other charges incurred beyond port of export cannot be part of the 

transaction value. As such, the rebate of duty paid·' on FOB value is rightly 

sanclfoned and the excess paid amount is aliowed as r-e-credit in the Cenvat . . ., . -
c·;~edr~j~F~-ou'nt: from where it was paid/ debited . . . 
J J·_ ·rn view of the above, Go\rernment find~. no 1-::gal infirmity i.n the imptigned 

f }rdcr--in.,.Appeal ·and hence upholds the same. 

lt~. '-l:he revision application is, therefore, re-jected being devoid of merit. 

~ (SH~"'f~;"[ARJ 
Prir.dpal Commissioner & Ex-Officio 

Additional Secretary to Government of India 

ORDER No.9b-f12021-CX (WZ) /ASRA/Mumbai DATED 'D'?' \ '2._• 2.D 2-( 

To, 
M/s. Hildose, 
Shivam· Chambers, 106/108, 
.1" Floor, S.V.Road, 
Goregaon, Mumbai-400 062 

Copy to: 

l. The Co!'nmissioner of GST & CX, Raigad Commissionerate. 
2. The C01nmissioner, Central Excise, (App(:als) -Jl, 3'-d Floor, GST Bhavan, 

BKC, Bandra (E), Mumbai-400051. 
:3_ The Deputy I AsSistant Commissioner (Rebate), Central Excise building, 

Plot no. 1, Sector-17, Khandeshwar, Navi-Mumbai -410206. 
4. Sy.S. to AS (RAJ, l\llumbai 

~uardfile 
6. Spare Copy. 
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