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ORDER NO@M/) /2022-CX (WZ)/ASRA/MUMBAI DATED=<.09.2022 - 
OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR, 
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY. TO 
THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CENTRAL 
EXCISE ACT, 1944. 

Applicants : 1, Principal Commissoner of Ceritral Excise, Customs 
and Service Tax, Valsad Commissionerate; 

2. Principal Commissioner of Central Excise, Custorms 
and Service Tax, Daman Commissionerate 

Respondents 1. M/s Sri Techno Engineering Company, Daman, 
2. M/s Caliron Chemicals P. Ltd., Daman, 
3, M/s Cirelips Technologies P. Lt1d., Daman, 
4, M/s BSF FRP Inciustrics, Daman, 
S. M/s lnda Packaging Damen) Lid., Daman, 

Subject : Revision Applications filed under Section 35EE of the 
Central Excise Act, 1944 against the Orders-in-Appeal 
detailed at para one below, all dated 26.02.2016, passed 
by the Commissianer: (Appeals - It), Central Excise, 
Customs & Service Tax, Vadodars - 111. 
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The subject 21 Revision Applications have been filed by the Department 
ſhere-in-after referred to as the applicant) against the impugned Orders-in- 

Appeal passed by the Commissipner (Appeals -I11}, Central Excise, Customs 
'& Service Tax, Vadodara - 111 which decided appeals filed by the applicant 

Department against the Orders-in-Ociginal passed by the Assistant/Deputy 

Commissioner- which sanctioned the claims filed by M/s Sri Techno 

Engineering Company, M/s Catiron Chemicals Pvt. Limited, M/s, Circlips 

Technologies Pvt. Limited, M/s BSF FRP Industries, and M/s Indu Packaging 

(Daman) Pri. Limited (here-in-after referred ro as the respondents) for rebate 

of duty paid on clearances to a unit in the SEZ, The details of the Orders-in- 

Appeal are as under: - 

8 | Order-in-Appeal NO. & DATE DATE RESPONDENT 
1 | VAD-EXCUS-G03-APP-43/2015-16 | 26:02-2016 | Sri Techng Engg. Company 

2 | VAD-EXCUS-003-APP-50/2015-16 | 26.02.2016 | Caliron Chemicals P. Ltd. 

3 | VAD-EXCUS-Q<03-APP-51/2015-16-| 26,02.2016 |'Caliron Chemicals FP, Ltd. 

4 | VAD-EXCUS-003-APP-52/2015-16 | 26,02.2016 | Caliron Chemicals P. Ltd! 

5 | VAD-EXCUS-003-APP-523/2015-16 | 26.02.2016 | Caliron Chemicals FP, Ltd. 

6 | VAD-EXCUS-003-APP-54 /2015-16 | 2602-2016 | Caliron Chemicals P. Ltd. 

7 | VAD-EXCUS-003-APP-55/2015+-16 | 26.02,2016 | 'Caliron'Chemicals P. Ltd. 

& | VAD-EXCUS-003-APP=39 /2015-16 | 26.02.2016 |\Catiron Chemicals P. Ltd. 

9 | VAD-EXCUS003-APP44/2015-16 | 26,02.2016 | Caliron Chemicals P. Ltd. 

10 | VAD-EXCUS-903-APP-59/2015-16 | 26.02.2015 | Circlips Technologies P. Ltd. 

1 | VAD-EXCUS-003-APP-60/2015-16 [| 26.02.2016 | Circtips Technologies P. Ltd. 

12 | VAD-EXCUS-003-APP-61/2015-16 | 26.02.2016 | Cirelips Technologies P. Ltd. 

13 | VAD-EXCUS-003-APP-62/2015-16 | 26.02.2016 | Circlips Technologies F- Ltd. 

14 | VAD-EXCUS-003-APP-63/2015-16 | 26.02.2016 | Cirelips Technologies P. Ltd. 

15 | VAD-EXCUS-003-APP-45/1015+16 |26.02:2015 | BSF FRP incusrries 

16 | VAD-EXCUS-T93-APF-46/2015-16 | 2692-2016 | BSF FRF Industrics 

17 | VAD-EXC1S/903-APP-47/2015-16 | 26.02.2016: | BSF FRP Industrics 

18 | VAD-EXCUS-003-APP-48 /2015-16. | 26.02.2016 | BSF FRP Industries 

19 | VAD-EXCUS-003-APP-56/2015-16 | 26,02.2016 | BSF FRP Industrics 

20 | VAD-EXCUS-003-APP-577/2015-16 | 26.02:2016 | BSF FRPF Induarics 
21 | VAD-EXCUS-003-APF-58/2015-16 | 76.02.2016 | Indu Packaging {Daman} Ltd: 
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2. Government names that the issue involved, the findings and decision of 

the Commissianer (Appeals) in the Orders-in-Appeal listed above and the 

sUbmissions of the applicant Department in the subject Revigion Applications 

in all the cages are identical and hence takes up all rhe Revision Applications 

filed against the same for decision twgether, 

I. Brief facts of the case are that the responidents Claimed rebate of duty 

paid on goods cleared to & unit in the SEZ under Rule 18 of the Central Excise 

Rules, 2002 and the Same was #anctioned by the original authority, 

Aggrieved, the Department filed appeals against the Said Orders-in-Original 

before the Commissioner (Appeals) on the grounds that notification 

no.06/2015-CE NT} dated 01:03.2015 and notification'no.08 /2015-CE (NT) 

dated 01.03.2015 amended Rule 5 of the Cervat Credit Rules, 2004 and Rule 

18 of the Central Excise Rules, 2002, reapcctively; to the effect that, export” 

meant taking out of India to a place outside India” and 'export goods* meant 

'any goods which are taken, out of India to. a place outside India" and hence 

the goods cleared to a SEZ being 'deemed export' and such gaods not having 

been physically exported out of India, the claims for rebate would be hit by 
the doctrine of unjust enrichment in terms- of Section 11B of the Central 
Excise Act, 1944, The applicant plazed reliance-on the judgment of the 

Hon'ble Supreme Court in the case of VO! vs Es8ar Steel Limited [2010 [255} 

ELT A115 (SC]] in 8upport of their case. 

4+, The Commissioner (Appeals} found that gimilar issve was brought 

before him in the appeal filed by the Department at Vadodara in the'case of 

My Hylite Cables Private Limited, 49, GIDC Estate, V.U. Nagar, -388121, Dist. 
Anand, Gujarat which was decided by him vide Order-in-Appeal No.VAD- 

EXCUS-003-APP-460/2015-16 dated 18.01.2016. The Commissjoner 

{Appeals} stated - 

*T find it pertinent to mention here that, while considering the 
isSue in the referred OA, I have discussed' the whole iSSue 
considering vanous case laws including the decsion of the 
Hon'ble Supreme Court's fudgment in the case of Union of Ihdia 
vs Essar Steel Limited [2010 (255) ELTA 115 (SC]] in: SEP against 
Gujarat High Court Judgment [2010 (249) ELT 3 (Gujj). in the 
insant case; I donot find it necessary to discuss the whole issue 
afresh again here Since my Stand in the instant cas is Same 
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being the identical isswe and accordingly, the copy of the OA 
referred to Stupra is annexed as Annenire - Ito this order.” 

Kaving found so, the Commissioner (Appeals) proceeded to reject the appeals 

filed by the Department and upheld the GOrders-in-Original passed by the 

original authority. 

5. Aggrieved, the applicant Department has filed the prezent Revigion 

Applications against the impugned Orders-in-Appeal on the following 

grounds:- 

ſa} The Department had filed Revision Application with the Joint Secretary 

(RA}, 'GOL, MoF, CBEC, New Delhi against the Order-in-Appeal dated 

18.06.2016, on which the Commizssloner (Appeals) had relied upon; 

(b) The Commussioner (Appeals) erred in distinguishing the Hon'ble Apex 

Court and the High Court judgment in the cage of UOI vs Es8ar Steel Limited 

[2010 (255) ELT A-115 (8C)] by relying upon decislon $1 the Hon'ble CESTAT 

in the case of M/s Sai Wardka Power Limited vs CCE, Nagpur [2015 TIQL- 

2823-CESTAT-MUM-LB}; that from the above cited judgments it could be 

inferred that SEZ is not to- be treated .ourside India for the purpose of 

examining rebate/refund claims from the unjust enrichment point of view-in 

terms of Section 1'1R(2) of the Central Excise Act, 1944; 

(ce) The Commissjoner (A) had erroneously relied upon Circular 

1001/8/2015/CX-8 dated 28.04.2015 issncd by CBEC, which stated that 
Since SEZ was deemed to be outside Cuſtoms territory of India, any licit 

clearance of goods from DTA to SEZ would:continaue to be treated as export 

and would be entitled for rebate; that the Commissioner (A) had held that 

Supply from DTA to SEZ are export outside territory of India without 

commenting on whether unjusrenrichment would be applicable to Such cages 

or otherwise; that Commissioner (A) had failed to recognize that the eligibility 

of rebate and applicability of unjust enrichment doctrine to an is816 are 

diſſerent things and mere grant of rebate did not exempt rebate from doctrine 

of unjust enrichment; that there was no-CBEC orcutar which says that 
proviso to Section 11(B}{2){a) will not be applicable to-clearance from DTA t& 

SEZ; 
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(d) The Commissioner (A) erred in relying upon CESTAT Larger Bench 

decision in case of M/s Sai Wardha Power Ltd. Vs. CCE Nagpur [2015 TIQL- 

2823-CESTAT-MUM+LB| as the isse before the Larger Bench was whether 

appea! in case of rebate of goods s1pplied| to SEZ will lic before CESTAT or 

not; that the issve before the Larger Beneh was not whether anjust 

enrichment issue will be applicable or otherwise for Supply of gouds from DTA 

to SEZ; that the Commigsioner (AJ had erroneously concluded that doctrine 

of unjust enrichment would be exempted in the Subject case; that the 

Commissioner (Aj failed t6© recognize the fact that entitlement for rebate of 

goods Supplied from DTA to SEZ (to be treated outside cutoms territory of 

India), ipso ſacty did not rrenslate into exemption of unjust enrichment when 

provigo'to Section 118B(2)fa} of the Cintral Excise Act, 1944; 

(e) The Commissioner {A} relied upon Order of J.8. (RA) in case of M/s 

Essel Propack reported as [2014 (134) 946 [GOT)] wherein it was held that 

rebate was admissble when goods arc supplicd to SEZ and that the 

Department has not challenged the admissibility of rebate to the goods 

sUupplicd ſrom DTA to SEZ. The challenge of the Department in the prevent 

cage before Commissjener [A) was that that adjudicating authority had not, 

examined the issue of unjus enrichment; that the export t9 SEZ was reguired 

to be examined from unjust enrichment, point of view due to Section 128 of 

the Act and if not hit, required to be granted to the claimant and if hit to be 
credited to the consumer welfare fund and hence, reference to order of J.8. 

(RAJ in cage of M/s Ess<! Propack was erroncous; 

(d The Commissioner (A) has erred in concluding that since rebate was 

allowable for supply from DTA to'SEZ, the is81e of unjust enrichmont did not 

arise and held that words physical export arid deemed export are of colloquial 

usage and not ganctificed by legal approval; Commissioner (A] has incorrectly 

concluded that *physical export” and "deemed export” are terms of colloquial 

usage and have no legal approval; that these words have been defined as 

follows: 

"Deemed export” is defined in Foreign Trade Policy (PTP} 2015-29 of Govt, of 

india at Para 7,01 as those transactions in which goods Supplied do not leave 

country and payment for supphes is received in India's ruptes or in free 

foreign exchange”; 
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*Physical export: the term physical export is game as export as defined in 
Explanation to Rule 18 of Ceritral Excize Rules, 2002, which reads "export 

and its grammatical variations & cogriute expresgion. means taking goods out 

of India to a place outside India...” 

That it, was clear from the above that the Commizsioner (A) had erred in 

coming to conchision that *physical export” and "deemed export” are of 

collaquial usage terms and there is ns distinction between them and there is 
no. legal ganction for these terms; and hence the conchasion drawn by 

Commissioner (Appeals) that nanjust enrichment did not apply in the instant 

case 15 erroneous; that unjust enrichment is exempted when the excisable 

goods are 'exported* out of India and not merely 'treated' or deemed” to be 

exported out of India; 

(ce) Cornmissioner (A) had concluded that SEZ is outside India-on the bagis 

of decision of Larger Berich of Tribunal in case of M/x Sai Wardha Power and 

M/s Ezzel Steel Propack Ltd ard such conclusion was invalid, fallacious and 

untrue for the following reasons:- 

(f} The AAR in the case of MAS-GMR Aerospace Engineering Company 
Limited, white deciding whether maintenance & repair services carried out in 

SEZ will be exempted from scrvice Tax as SEZ is to be regarded as a territory 

outside Customs Territory India for the authorized operations, held that if 

SEZ were really deemed to be territory outside indie there was apparently no 

need for such expansive list of exemptions and concessions and there would 
be not need to exempt the goods from'/Customs'& Excise duties; that under 

Indian Laws when Such goods were intended to be Supplicd to foreign lands, 

consequently all enactments whether relating to figcal levies, labour laws, 

banking laws or any other law which =pply' to territory of India apply in equal 

measure to the notified areas of gpecial economic zone as well; that if a 

particular law is applied to SEZs with modification {the Income Taz Act, 1961 

applied to SEZ under Section 27 of the SEZ Act) it cannot leat} to an inference 

that other laws have'no apphcation'to'SEZ; that-all central laws apply ts SEZ 

with modification or exceptions; if any,'«s; provided in the SEZ Act itself or in 

Rules made there under. In view of the above, the AAR concluded that 
maintenance& repair services would therefore be treated as performed within 

the rerritory of India; thar that since SEZ was not outside India the 
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maintenance & repair gervices provided by the applicant could not be 

considered as export of taxable services under Export of Services Rules, 2005; 

(i) The Hon'ble High Court of Madras in case of Advait Steel Rolling Mills 

Pyt, Ltd. [2012{286) ELT 535 (Mad)] had referred to definition of export under 

SEZ Act, 2005 wherein it-states "export” inter alia means $upplying goods, or 
providing services from DTA to a unit or developer” and that definition of 

export under Section 2(16) of Customs Act, 1962 could not be made applicable 

for levies of duty'of customs'on goods swupplied from DTA to SEZ as there is 

no movement of goods from India to place outside India, export duty cannot 

be levied; and that movernent''of goods Trom DTA ts SEZ, there was no 

movernent of goods from India to a place outsijde India; 

[#) The Hon'ble Karnataka High Court in-case of M/s. Shyamaraji & Co 

(India) Pvr. Lids [2010 {256} ELT 193 (Karj] on the issve whether export duty 

would be leviable on Iron & Stcel products made liable for export duty for 

goods Supplied to SEZ held that if SEZ were ta be treated as being outside 
India there was no necessity to. exempt imports & exports from SEZ under 

Section 26 of 'SEZ Act, 2005; that movement to SEZ is treated as exports 

under SEZ Act 2005 only by legal fiction for making available benefits as in 

cage of actual exports /and that no/export-duty was payable for supply by DTA 
to SEZ; that SEZ further laid down that DTA procurement should be tax free 
and that in view the above, it-can be inferred thar SEZ be treated outside India 

only by legal fiction; that sirmilar decision was giver! by the Hon'ble Righ Court 

in the cage of Biocon Lirnited [2011(267) ELT 28 (Kar)]. It was further 
Submitted that Hon'ble High Court of Gujarat in the cage of M/s Essar Steel 

Limited reported as [2010 (249) 'ELT 3 (Guj)| in a similar case had held that 

Section 53(1] of the SEZ Act, 2005 deetirig SEZ as outside customs territory 

for undertaking authorized operation'and Custom territory could not equated 

with territory Indis and that this deeision was maintained by the Hon'ble 

Supreme Court [2010'(255) 115S{SC}]. 

In view of the above it was submitted that from the above decisions it could 

be inferred that SEZ was not to be treated outside India: for the purpose of 

examining rebate/refund claims. from an unjust enrichment point of view as 

Stated in Section 12B read with Section. 11B(2){a} of the Central Excise Act, 

1944; that the proviso to Section, 1 1B(2)(a] of the Cenzrel Excize Act, 1944 
does not recognize legal fiction and hence in the swbject case though rebate 
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is admissible and has been granted, the unjust enrichment angle was also to 

be examined as there was a distinct and maniſest possibility that DTA 

Supplier will recover duty from the customers as well as rebate leading to open 

abuse of law by way of dual enrichment if rebate/refund claims are not 

examined from unjust enrichment arigle; 

[{1] Reference was made to the judgment by the Hon'ble Supreme Court in 

the case of M/s Maſatlal lidustries Ltd Vs U0.1 [1997 (89) ELT 247 (SC)] 

wherein it was held that all claims of refund, except where levy is held to be 

unconstitutional, was to be preferred and adjudicated upon under Section 

11B of Central Excise Act, 1944 and that refund of duty either under Central 

Excise Act, in a-civil svuit; or a writ petition should be gratited only when it is 

cstablished that burden of duty hes not been passed to others and that the 

person ultimately bearing the burden of duiy cotlld legitimateiy claim its 

refund otherwise the amount to be retained by the State. 

(g) In view of the above it was «ubrmitted that that the impugned Orders- 

in-Appeal sre not correct, legal and proper and need'to be set aide holding 

that the issue of unjust enrichment is applicable on rebate granted on supply 

to SEZ in terms of Section 11B(2){a) of Central Excise Act, 1944. 

6, M/s Indu Packaging (Deman]) P. Limited vide their letter 31.01.2017 

Submitted that supply of goods from the DTA'to the SEZ is deemed export in 

terms of the provisions of the 'SEZ Act, 2005 and submitted copies of 

documents like Invoice, Ledger extracts, Bank Statement crc. to indicate that 

they had not transferred the burden of excise duty to their client in the SEZ 

and requested that their claim be allowed. 

7. Personal hearing in the matter was granted to the apphcant and the 

respondents. Shri Samay Singh Meena, AsSsistant Commissioner, Divisiot 

Vapi — I, appeared antine on 30,06.2022 on behalf of the applicarit 

Department and reiterated the submisslons in the application, Shri R.M. 

Kondoo, 'Consultant appeared on 30.06.2022 on brhalf of M/s Sri Techno 

Engineering Company and Submitted that Supply to SEZ are exports and no 

unjust enrichment is applicable as they had received only value portion from 

the SEZ and duty portion had not been received, Shri R.M. Vaidya, 
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Consuliant, appeared on 27.07,2022 on behalf M/s Caliron Chemicals P, 

Limited and submitted that the duty portion had not been paid by the SEZ 

recipient. He Submitted copies of thic Tetlger. He als6 contended that supplics 

to SEZ are exports and there was not unjust enrichment in exports. Shri 

Kaushik Nahar, Consultant appeared online on 07,07.2022 on behalf of M/s 

Indu Packaging (Daman) Limited and $ubmitted that tax component had not 

been collected from the SEZ buyer, therefore, there was no unjust enrichment; 

He informed that CA. certificate jn 'this regard was also submitted and 

requested that the impugned Order-in-Appecal he maintained, 

8. Government has carcfully-gore through me relevant records available 

in the case files, the written and oral sybnmissions ant has als perused the 

impugned Orfers-in-Original and Orders-in-Appcal, 

9, Government finds that theissue involved in the preent cas is whether 

the clearances by ea unit in the DTA to a unit in the SEZ would fall in the 

category of exports and whether the Haim for rebate of duty paid on Suck 

cleararces would be hit by the doctrine of unjust enrichment. Government, 

finds that the contention of the applicart Department before the 

Commissioner (Appeals) and in the Subject Revision Application as well, is 

that clearances to SEZ is 'deemed export' and cannot be equared with 

clearances wherein goods are physically exported. out of India and as a 

corollary the exctusion provided by Section 11(B}(2) of the Central Excise Act, 

1944 would not be applicable to clearances to SEZ and hence the rebate of 

duty paid on ach clearances would be Subject to the doctrine of unjust 

enrichment. 

10, Government finds that the Commissioner (Appeals} has rejecred the 

appeals filed by the Department in. this-case on the basis of his decision vide 

Order-in-Appeal No.VAD-EXCUS-003-APP-450/2015-16 dated 18:01.2016 

in the case of M/s Hylite Cables Prvate Limited with the remarks - 

*7 do not find it necessmry to disctss the whole isswe wfresh 
agen here since my Stand in the instant case is Same being the 
identical issue ang accordingly, the copy of the OIA referred 10 
Supra'ts annexed ms Annexure - | 0 this order,” 
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Government finds that the facts and the fegal position-of the case refied upon 

and that in the presenr ls to be identical. Government also finds that the 

Revision Application filed by the Department against the said Order-in-Appcal 

dated 18.01.2016 in the cas of M/s Hylite Cables Private Limited has been 

disposed of by the Governtnent vide Order No.773/2022-CX 

(WZ}/ASRA/Mumbali dated 22.08,2022 with the following findings/ 

observations:- 

"Government finds that the Commissfoner (Appeals) hat religd or: 
the dectsion of the Larger Bench of the Hon'ble Tritunal in the case 
of Sat Wardha Power Limited vs CCE, Nagpur [2015-TIOL-2823- 
CESTAT-MUAMELB} to reject the coriterition of the Department and 
hold that Suppties from DTA to SEZ are is be treated as export 
outside the territory of India and would not be hif by the doctrine of 
tut enrichment as provided for by Section 11(B)[2) of the Central 
Exoise Act, 1944. 

D. Goverment finds that the Larger Bench of the Hon'ble 
Tribunal vide the decision cited Supra, decided whether appeals 
agains! orders passed by the Commissioner (Appeals) relating to: 
rebate on goods Supplied to SEZ would lis before it or not. The 
relevant portion.of the Central Excise Act, 1944 which was the bone 
of contention in the cage before the Tribunal, vis. Clause (b} of the 
firs! proviso to Seation, 35B8{7) of the Central Excize Act, 1944 is 
reproduced helow:- 

*Providesd that no appeal <All lie to the Appellite Tribunal and thus 
Appellate Tribunal shail not Pico Faristiction to decide any appedl in 
respect of any order referred ts in clause (þ) i Such order relates to, - 

fab... 

(Þ) a rebate of duty of excize on qaods exported to'any country or lemitory, 
outside India or Oh excisable materials used'in the manufacture of goods 
which are exported to any country or territory outside Mmdia; ...* 

A reading of the above proviso' indicates that appeals in cages 
retating to rebate of diity of excise pr goods exported to a territory 
outside India would not lie befare the Tribunal, The dispute arose 
as the Department contended that clearances loan SEZ would not 
qualify as export to a territory outside dia" and were hence not 
covered by the above proviso which i. turn meant that the appeals 
in_st1wcft cages would fe before the Tribunal, The Larger Bench of 
the Hon'ble Tribunal in the above cited deciion has extenstveiyy 
discussed the jis5ue, relevant Portions of which have been 
reproduced by the Commissianer (A) in. the impugned Order-in- 
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Appeal, to find that clearances from DTA to SEZ fell in the category 
of export” mentioned at Clause {b) of the provise to Section 35B(T) 
of the Central Excise Act, 1944 and thus arrived at the concur 
that in respect of rebate on goods Supplied from DTA to SEZ within 
India, the appeals would not lig to the Appellate Tribunal under 
clause (b) of the proviso to Section 358B(7) of the Central Excise Act, 
1944. Given the above decsion of the Larger Bench of the Hon'ble 
Tribunal, Government does not find ary fault with the decision of 
the Commisstoner (A) to hold that Supplies from DTA to SEZ are to 
be treated as export outside the territony of india. 

10. Further, on analyzing the SEZ Act, 2005, Government finds 
that Section 2fmj{it) of the SEZ Act, 2005 clearly States that 
Supplying goods, or providing services, from the Domestic Tariff 
Area to a Unit or Developer in the SEZ would be treated as export. 
Further, Section 53 of the SEZ Act, 2005 lays down that a SEZ hall 
be deemed to be a termory outside the Customs territory of india 
for the purposes of undertaking the operations for which they have 
been authorized, A combined rending of Section 2fmjft} and Section 
53 of the SEZ Act, 2005, as discussed above, Clearly indicate that 
as per the SEZ Act, 2005 a unit m a SEZ, is outside the Customs 
ferritortes of India and suppties made by a DTA unit to them woutd 
fall under the definition of 'export' Goverment finds Support in 
the judgment of the Hon'ble High Court of Chattisgark in the case 
of UOI vs Steel Authority of Ihdia [201.3{297JELT 166 (Chattisgarh)] 
wherein it was held that supplies front DTA to'a developer in the 
SEZ are to be treated as exports in terms of Section. 2/m) of the SEZ 
Act, 2005. As discussed above, similar view kas been expressed 
by the Larger Bench of the Hon'ble Tribunal in the decision refed 
upon by the Commissioner (Appeals), 

FH. Government notes that the applicant Department has 
Smught to place reliance on Several judgments where it wes held 
thar export duty* would not be feviable on the goods Supplied from 
DTA to SEZ ns there was no movement of goods from India to a 
place outside India. Govemnment finds that Hon'ble Tribunal in the 
case of Sai Wardha Power Limited, cited above; had considered this 
isswe and had found that the above concision arrived at by the 
High Court was for the reason that export duty” was Sought tn be 
{evied by incorporating the taxable event under one statite to 
another Statute, whick was mpermissible by faw. The Hon'ble 
Tnbunal having found 0, held that the satd nudgnient was made 
in a different context and hence would not apply to the cage before 
them. As discussvd earſter, in the prevent case the is8e of whether 
the clearances from the DTA to the SEZ wald amount to export to 
a territory beyond the Customs termitony of India has been found to 
be in favor of the regpordent as per the proviions of the SEZ Act. 
2005 itself and is hence different from the facts of the cages on 
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which the applicant has relied upon. Government finds that the 
Situation ir the instant cage is Similar to the case disfinguished by 
the Hon'ble Tribunal and hence holds that the cases cited by the 
Department, being in a different context, will not be applicable to 
the insrant” case. 

12, Gevernment nates that, as indicated by the Departmental 
appeal before the Commissianer (Appeals), the is8ue tems from the 
amendments to Rule 5 of the Cenvat Credit Rules, 2004 and. Rule 
I8 of the Central Excis* Rutes, 2002 made by natificatian 
no.06/2015-CE (NT) dated 01.03,2015 and notification 
no.08/2015-CE (NT) dated 01.03.2015, respertively, to the effect 
that export" meant taking out of !ndia to a place outside India” and 
export goods! mecnt "tny goods which are taken aut of India to a 
place outside India", respectively. The ambiguity caused by these 
amendments was put ti rest by the Board vide its Circular 
No. 1001/8/2015-CX dated 28.04.2015 wherein it was clarified 
that thai the Said amendments were only 1 make the definition 
more explicit” and conveyed that the position clarified by its earlier 
circulars dated 27.12.2006 'and 19.03.2010" would not change. 
Relevant portion of the gaid Circular is reproduced beloty;- 

"Since SEZ is deemed to be outside the Customs territory of India, any 
licit clearances of goods ts an SEZ from the DTA until continue Io be export 
and therefore be entitled to the benefit of rebate under rule 18 of CER, 
2002 and of refund of accumilated CENVAT credit under rule 5 of the 
CCR, 2004, as the case may he.” 

A reading of the above makes it atnindantly clear that the Board 
has clarified that clearances from the DTA to SEZ will-continue to 
be treated as export to @ place outside the Customs territory of India 
and that the benefit of rebate under Rule 18 of the Central Excise 
Rules, 2002 will be available on Sch clearances. this context, 
Government notes that any amendment must be consrrued with 
regard to the object and purpose it Seeks to ackieve. In this case 
the Board vide the above circular has clarified that the objective of 
the Said amendment was to merely to make more explicit the 
existing position ard that there was no change in the grant of rebate 
as explained vide its earlier Circulars. Given the above, 
Government finds the contention of the applicant Department that 
the position had changed suhsequent to the above amendments to 
be ill founded, erroneous and hence rejects the Same. 

13, As regards the isswe of whether euch rebate claims im 
regpect of clearances from DTA to SEZ would attract the doctrine of 
unjust enrictment, Government finds that the Said isSue is 
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govemed by provetons Section 118 of the Central Excise Act, 1944. 
Relevant portion of the Same 1s reproduced below:- 

*Section 1-18. Claim for refund of duty and interest, if any, paid 
on-such duty - 

1} Any person dlatming refund of any duty of exctse' ond interest, if any, 
paid on &weh duty may make an application _for refund of such duty and 
interest, ff any, paid on s1c duty to the AsSistant Contmissioner of 
Central Exase of Deputy Commis&aner of Central Exoige before the 
expiry of one year from the relevant date in suech form and manner as 
may be pregcribed and the application aholl be accompanied by Such 
documentary or other evidence including the documents referred to in 
Section 12A} as the applicant may fiurnish to exteblish that the amaunt of 
duty of excise and interext, if arty, paid on $uch duty in relation to which 
Such refund is daimed was collected from, or paid by, him and tus 
incidence of Such duty and interest, if any, paid on Such duty had nat 
been passed an by him to any other pereon cw, 

-- (2) If, on receipt of any wh application, the Assistant Commizsioner 
of Central Excise or Deputy Corimiggioner of Central Excize is Satisfied 
that the whole or any part of the duty of excise arid interest, if any, paid 
on Such duty paid by the applicant is refundable, ke may make an order 
TY ana the amount so determined shall be credited tothe Fund 

Proplitud that the anourt of duly of excise and interest, if any, paid on 
Such duty as determined by the Assistant Commisstoner of Central Excise 
or Deputy Commissioner of Cemmal Erxcizes wunder the , 
foregoing provisions of this eaub-gection Shall, insfead of 
being. credited 'to the Fund, be paid to the applicant, if ugh amount is 
relatable to - 

fa} rebate of diury of excise on excsable goods exported out of India 
or on excisable materials uged in the manufacture of goods which are 
Oe out of india; 

ll arg 

A reading of the above Section clearly indicates that the concept of 
unjust enricument is not applicable i in the matter of goods exported 
ot of India as Stands specified in the firs! proviso to sub-section (2) 
of Section 1 TfB}) of Central Excise Act, 1944. | has been found in 
the preceding paras that the clearances by the respondent to the 
SEZ will be treated as export to a place outside the territory of India. 
Given the above, Goverrment_finds that there is' no doubt that the 
doctrine of unjust enrickment will not apply to the rebate claims 
filed by the respondent with respect to their clearances to © unit in 
the SEZ and accordingly holds'so. 
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iI4, Government finds that the conteritions raized by the 
appheant Department in the ubject Remsion Application to be 
incorrect, against the provisions of the kaws governing the is82e on 
hand and algo to be against the bastc maxim of the Tegislation 
governing ciearances to a SEZ, It cannot he denied that the purpose 
forwich the SEZs were created was to encournge exports and not 
to export the duties arid taxes, a position wneguwocally reinforced 
by the Board vide its Circular dated 28.04.2015 referred above. 

IS I view of the dbove, Government does not find any infimity 
mm the impugned Order-in-Appenl dated 18.06.2016 and upholds 
the game. The subject Remion Application is rejected.” 

It, Government notes that the fitidings and decision arrived at in the 

above cited case is Squarely applicable to the instant case too. Government 

als finds that Submissions made by the applicant Department in the Subject 

cagcs 'have been addresscd by the findings reproduced above. Given the 
above, Government does not find any fault. with the decision of the 

Commissioner (A}, in the instant cages, t hold that supplics from DTA to 

SEZ are to be treated as export outside the territory of India and that the 

doctrine of unjust enrichment will not-apply to the rebate claims filed by the 

respondents with respect. t& their .clearances to a unit in the SEZ and 

accordingly holds $0. ' 

12. In view of the above, Governmeat does not find any infirmity in the 

impugned Orders-in-Appeal listed at para one above and upholds the same. 

FZ-
00 

Principal Commissioner & Ex-Officio 
Additional Secretary tw Government of India 

ORDER No. Sqft | /2022-CX (WZ) /ASRA/Mumbtbi dated 3&.09.2022 

To 

I. The Commissioner, CGST & Central Excige, Surat Commissionerate, 
New Central Excise Building, Opp, Chowk Bazaar, Surat = 395001. 

Poge 14 of 15



FNO,1 93170) 16-RAK FN.) BA,H9, W,03,0,04,126.)34/16:RA 
F.x90,199/81.82,132:193,01/ 16:KA FENG156/96.130,128:97 127, 129/16-RA 
F N6.198/160/15-KA 

2, The Commissioner, CGST & Central Excise, Daman Commissionerate, 
GST Bhavan, RCP Compound, Vaji — 396191, 

Copy to! 

1. M/s Sri Techno Engineering Company, 
Plat No.J/{28, J Type Ares, Near GTBL, GIDC, 
Vapi, Gujarat. 

2. M/s Caliror: Chemicals P, Ltd., 
Plot No.1405, GIDC, Sarigam, Valsad, Gujarat 396 155, 

3. Shri R.M. Vaidya, Consuliant, 
1702, Beauty Palms C.H.S. Lid., 
Kolbad Road, Nr. Fishland Hotel, 
Opp. Pratap Cinema, 
Thane = 400-601. 

4, M/s Circlips Technologies P. Lid., 
Flot No.235, GIDC, Umbergaon. 

5, M/s BSF FRP Industries, 
Plot No.62, New Expansion Area; 
GIDC, Umibergaon, 

6. M/s Indu Packaging (Daman) Þ. Ltd,, 
Plot No.16, GIDC, Ringanwada, 
Daman = 396 210. 

7. The/Commissioner (Appeals-111), Central Excise; Customs & Service 
Tax, Vadodara — 111, 4% floor, Adarshdham Building, Vapi = Daman 
Road, Vapi, Gujarat - 396191. 

8. Sr. ES. to AS [RA), Mumbai. 

__ 9. Motice Board 
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