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ORDER NOSM3/)  /2022-CX (WZ)/ASRA/MUMBAI DATED > 6 .09.2022 -
OF THE GOVERNMENT OF INDIA PASSED BY SHRI SHRAWAN KUMAR,
PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO
THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CENTRAL
EXCISE ACT, 1944,

Applicants : 1. Principal Commissioner of Central Excise, Customs
and Service Tax, Valsad Commissionerate;

2. Principal Commissioner of Central Excise, Customs
and Service Tax, Daman Commissionerate

Respondents 1. M/s Sri Techno Engineering Company, Daman,
2. M/s Caliron Chemicals P. Ltd., Daman,
3. M/s Cirelips Technologies P. Lid., Daman,
4. M/s BSF FRP Industries, Daman,
3. M/s Indu Packaging (Daman) Lid., Daman,
Subject ¢ Revision Applications filed under Section 35EE of the

Central Excise Act, 1944 against the Orders-in-Appeal
detailed ar para one below, all dated 26.02.2016, passed
by the Commissioner [Appeals - [ll), Cenural Excise,
Customs & Service Tax, Veadodarz - 111

Fage1of15




F-Mu. 195/ 170/ 16-RA,

F.Mo j97

Flo 19881 82.132.133.091 ) 18-RA,

F-No: 156,/ 1040/ 16-RA

ORDER

, B0, T205 94, 106 1134 | 16-HA
N 108 /06130, 128,97, 107129/ [ 6-RA

The subject 21 Revision Applications have been filed by the Department

fhere-in-after referred to as ‘the applicant) against the impugned Orders-in-
Appeal passed by the Commissioner (Appeals -111}, Central Excise, Customs
‘& Service Tax, Vadodara - 11l which decided appeals filed by the applicant
Department against the Orders-in-Original passed by the Assistant/Deputy
Commissioner which sanctioned the claims filed by M/s Sri Techno
Engineering Company, M/s Caliron Chemicals Pvt. Limited, M/s Circlips
Technologies Pvt. Limited, M /s BSF FRP Industries, and M /s Indu Packaging
(Daman) Pvi. Limited (here-in-after referred to as ‘the respondeénts) for rebate
of duty paid on clearances to a unit in the SEZ. The details of the Orders-in-

Appeal are as under:-
s | Orderin-Appeal NO. & DATE DATE RESPONDENT
1 | VAD-EXCUS-GO3-APP-43/2015-16 | 26.02.2016 | Sri Techno Engg. Company
2 | VAD-EXCUS-O03-APP-50/2015-16 | 26,02.2016 | Caliron Chemicals P. Ltd.
3 | VAD-EXCUS-G03-APP-51/2015-16 | 26,02.2016 | Caliron Chemicals P, Lid.
4 | VAD-EXCUS-003-APP-52/2015-16 | 26 02.2016 | Caliron Chemicals P. Lid.
5 | VAR-EXCUS-0D3-APP-53/2015-16 | 26.02.2016 | Caliron Chemicals P, Ltd.
6 | VAD-EXCUS-003-APP-54,2015-16 | 26.02.2016 | Caliron Chemicals P. Lud.
7 | VAD-EXCUS-003-APP-55/2015-16 | 26.02.2016 | Caliron Chemicals P. Ltd.
& | VAD-EXCUS-003-APP-49/2015-16 | 26.02.2016 | Caliron Chemicals P. Lud.
9 | VAD-EXCUS-003-APP-34/2015-16 | 26,02.2016 | Caliron Chemicals P. Lid.
10 | VAD-EXCUS-003-APP-59/2015-16 | 26.02.2016 | Circlips Technologies P. Ltd.
11 | VAD-EXCUS-003-APP-60/2015-16 | 26.02.2016 | Circlips Technologies P. Lid.
12 | VAD EXCUS-003-APP-61/2015-16 | 26,02.2016 | Circlips Technologies P. Ltd.
13 | VAD-EXCUS-003-APP-62/2015-16 | 26.02.2016 | Circlips Technologics P. Lid.
14 | VAD-EXCUS-003-APP-63/2015-16 | 26.02.2016 | Circlips Technologies P. Ltd.
15 | VADEXCUS-003-APP-45,12015.16 | 26,02.2016 | BSF FRP industries
16 | VAD-EXCQUS-GN3-APP-46/2015-16 | 26.02.2016 | BSF FRP Industrics
17 | VAD-EXCUS/ G03-AFP-47 /2015-16 | 26.02.2016 | BSF FRP Industries
18 | VAD-EXCUS-003-APP-48/2015-16 | 26.02.2016 | BSF FRP Industrics
19 | VAD-EXCUS.003-APP-56/2015-16 | 26,02.2016 | BSF FRP Industries
20 | VAD-EXCUS-003-APP-57/2015-16 | 26.02.2016 | BSF FRP Industries
21 | VAD-EXCUS-003-APP-58/2015-16 | 36.02.2016 | Indu Packaging {Daman) Ltd.
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2.  Government notes that the issue involved, the findings and decision of
the Commissioner (Appeals) in the Orders-in-Appeal listed above and the
submissions of the applicant Department in the subject Revision Applications
in all the cases are identical and hence takes up all the Revision Applications
filed against the same for decision 1ogether.

3. Brief facts of the case are that the respondents claimed rebate of duty
paid on goods cleared to & unit in the SEZ under Rule 18 of the Central Excise
Rules, 2002 and the same was sanctioned by the original authority.
Aggrieved, the Department filed appeals against the said Orders-in-Original
before the Commissioner (Appedls) on the grounds that notification
no.06/2015-CE [NT) dated 01.03,2015 and notification no.08/2015-CE [NT)
dated 01.03.2015 amended Rule 5 of the Cenvat Credit Rules, 2004 and Rule
18 of the Central Excise Rules, 2002, respectively, to the effect that ‘export’
meant ‘taking out of India to a place oulside India’ and 'export gouds' meant
‘any goods which are taken out of India to a place outside India"and hence
the goods cleared to a SEZ being 'deemed export’ and such goods not having
been physically exported out of India, the claims for rebate would be hit by
the doctrine of unjust enrichment in terms of Section 11B of the Central
Excise Act, 1944. The applicant placed reliance on the judgment of the
Hon'ble Supreme Court in the case of UOI vs Essar Steel Limited |2010 [255)
ELT A115 (8C)] in support of their case.

4.  The Commissioner (Appeals} found that similar issue was brought
before him in the appeal filed by the Department at Vadodara in the case of
My Hylite Cables Private Limited, 49, GIDC Estate, V.U. Nagar, - 388121, Dist.
Anand, Gujarat which was decided by him vide Order-in-Appeal No.VAD-
EXCUS-003-APP-460/2015-16 dated 18.01.2016. The Commissioner

(Appeals) stated

*l find it pertinent to mention here that, while considering the
issue in the referred OIA, 1 haye discussed the whole issue
considering vanous case laws including the decision of the
Hon 'ble Supreme Court's judgment in the ease of Union of India
vs Essar Steel Limited [2010 (255) ELT A 115 (SCJ] in SLP against
Gujarat High Court Judgment [2010 (249) ELT 3 (Gujjl. In the
instant case, [ do not find it necessary to discuss the whole issue
afresh again here since my stand in the instant case is same
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being the identical issue and accordingly, the copy qf the OIA
referred to supra is annexed as Annexure — I fo this order.”

Having found so, the Commissioner (Appeals) proceeded to reject the appeals
filed by the Department and upheld the Orders-in-Original passed by the
original authority.

5.  Aggrieved, the applicant Department has filed the present Revision
Applications against the impugned Orders-in-Appeal on the following
grounds:-

la) The Department had filed Revision Application with the Joint Secretary
(RA), GOI, MoF, CBEC, New Delhi against the Order-in-Appeal dated
18.06.2016, on which the Commissioner [Appeals) had relied upon;

(b} The Commissioner (Appeals] erred in distinguishing the Hon'ble Apex
Court and the High Court judgment in the case of UOI vs Essar Stecl Limited
[2010 (255) ELT A-115 (SC)| by relving upon decision ol the Hon'ble CESTAT
in the case of M/s 8ai Wardha Power Limited vs CCE, Nagpur [2015 TIOL-
2823-CESTAT-MUM-LB); that from the above cited judgments it could be
inferred that SEZ is not to. be treated outside India for the purpose aof
examining rebate/refund claims from the unjust enrichment point of view in
terme of Section 11B(2) of the Central Excise Act, 1944;

le) The Commissioner (A) had erroneously relied upon Circular
1001/8/2015/CX-8 dated 28.04.2015 issued by CBEC, which stated that
since SEZ was deemed to be outside Customs territory of India, any licit
clearance of goods from DTA to SEZ would continue to be treated as export
and would be entitled for rebate; that the Commissioner (A) had held that
supply from DTA to SEZ are export outside territory of India without
commenting on whether unjust enrichment would be applicable to such cases
or otherwise; that Commissioner (A) had failed to recognize that the eligibility
of rebate and applivability of unjust enrichment doctrine to an issue are
different things and mere grant of rebate did not exempt rebate from doctrine
of unjust enrichment; that there was no CBEC circular which says that
proviso to Section 11(B}{2)(a) will not be applicable to clearance from DTA 1o
SEZ;
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(d) The Commissioner (A] erred in relying upon CESTAT Larger Bench
decision in case of M/s Sai Wardha Power Ltd. Vs. CCE Nagpur [2015 TIOL-
2823-CESTAT-MUM-LB| as the issue before the Larger Bench was whether
appeal in case of rebate of goods supplied o SEZ will lie before CESTAT or
not; that the issue before the Larger Bench was not whether unjust
enrichment issue will be applicable or atherwise for supply of goods from DTA
to SEZ; that the Commissioner (A] had erronesusly concluded that doctrine
of unjust enrichment would be exemipted in the subject case; that the
Commissioner (A) failed to recognize the fact that entitlement for rebate of
gonds supplied from DTA to SEZ (to be treated outside customs territory of
India), ipso [acto did hot translate into exemption of unjust enrichment when
proviso to Section 1 1B(2){a) of the Central Excise Act, 1944,

(e) The Commissioner (A} relied upon Order of J.S. (RA) in case of M/s
Essel Propack reported as [2014 [134) 946 (GOI)] wherein it was held that
rebate was admissible wheh goods are supplied to SEZ and that the
Department has niot challenged the admissibility of rebate to the goods
supplied [rom DTA to SEZ. The challenge of the Department in the present
case before Commissiener [A] was that that adjudicating authority had not
examinied the issue of unjust enrichment; tha) the expoert 1o SEZ was reguired
to be ¢xamined from unjust enrichment point of view due to Section 128 of
the Act and if not hit, required to be granted to the claimant and i hit to be
credited to the consumer welfare fund and hence, reference to order of J.S.
(R.A) in case of M/s Essel Propack was erroncous;

(d} The Commissioner (A) has erred in concluding that since rebale was
allowable for supply from DTA to SEZ, the issue of unjust enrichment did not
arise and held that words physical export and deemed export are of colloguial
usage and not sanctified by legal approval, Commissioner (A} has incorrectly
concluded that “physical export” and "deemed exporl” are terms of colloguial
usage and have no legal approval; that these words have been defined as
follows:

"Deemed export” is defined in Foreign Trade Policy (PTP] 2015-20 of Govt, of
India at Para 7.01 as those transactions in which goods supplied do not leave
country and pavment for supplies is received in India's ruptes or in free
foreign exchange”;
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“Physical export: the term physical export is same as export as defined in
Explanation to Rule 18 of Ceritral Excise Rules, 2002, which reads "export
and its grammatical variations & cognute expression means taking goods out
of Indin to a place outside Indja....”

That it was clear from the above that the Commissioner (A) had erred in
coming to conclusion that “physical export’ and “deemed export® are of
colloguial usage terms and there is no distinction between them and there is
no legal sanction for these terms; and hence the conclusion drawn by
Commissioner (Appeals) that unjust enrichment did not apply in the instant
case is erroneous; that unjust enrichment is exempted when the excisable
goods are ‘exported’ out of India and not merely ‘treated’ or ‘deemed’ o be
exported out of India;

(¢) Commissioner (A) had concluded that SEZ is outside India on the basis
of decision of Larger Berich of Tribunal in case of M /s Sai Wardha Power and
‘M/s Essel Steel Propack Ltd and such conclusion was invalid, fallacious and
untrue for the following reasons:-

(i  The AAR in the case of MAS-GMR Aerospace Engineering Company
Limited, while deciding whether maintenance & repair services carried out in
SEZ will be exempled from service Tax as SEZ is to be regarded a5 a territory
outside Customs Territory India for the authorized operations, held that if
SEZ were really deemed to be territary outside {ndia there was apparently no
need for such expansive list of exemptions and concessions and there would
be not need to exempt the goods from Customs & Excise duties; that under
Indian Laws when such goods were intended to be supplied to foreign lands,
consequently all enactments whether relating to fiscal levies, labour laws,
banking laws or any other law which apply to territory of India apply in equal
measure to the notified areas of special economic zone as well; that if a
particular law is applied 1o SEZs with modification (the Income Tax Act, 1961
applied to SEZ under Section 27 of the 2EZ Act) it cannot lead to an inference
that gther laws have no application to SEZ; that all central laws apply 1o SEZ
with medification or exceptions, if any, &s provided in the SEZ Act itself or in
Rules made there under. In view of the above, the AAR concluded that
mainterance & repair services would therefore be treated as performed within
the territory of India; thar that since SEZ was not outside India the
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maintenance & repair services provided by the applicant could not be
considered as export of taxable services under Export of Services Rules, 2005;

(i) The Hon'ble High Court of Madras in case of Advait Steel Rolling Mills
Pvt, Lid. [2012(286) ELT 535 (Mad)] had referred to definition of export under
SEZ Act, 2005 wherein it states “export” inter alia means supplying goods, or
providing services from DTA to a unit or developer” and that definition of
export under Section 2(16) of Customs Act, 1962 could not be made applicable
for levies of duty of customs on goods supplied from DTA to SEZ as there is
no movement of goods from India to place outside India, export duty cannot
be levied; and that movement of goods from DTA to SEZ, there was no
movernent of goods from India to a place outside India;

() The Hon'ble Karnataka High Court in case of M/s. Shyamaraju & Co
(India) Pvt. Lads [2010 (256) ELT 193 {(Kar|] on the issue whether export duty
would be leviable on Iron & Steel products made liable for export duty for
goods supplied to SEZ held that if SEZ were to be treated as being outside
India there was no necessity to exempt imports & exports from SEZ under
Section 26 of SBEZ Act, 2005; that movement to SEZ is treated as exports
under SEZ Act 2005 only by legal ficton for making available benefits as in
case of actual exports and that no export duty was payable for supply by DTA
to SEZ; that SEZ further laid down that DTA procurement should be tax free
and that in view the above, it can be inferred that SEZ be treated outside India
only by legal fiction; that similar decision was given by the Hon'ble High Court
in the case of Biocon Limited [2011(267) ELT 28 (Kar)]. It was further
submitted that Hon'ble High Court of Gujarat in the case of M/s Essar Steel
Lirited reported as [2010 (249) ELT 3 (Guj)| in a similar case had held that
Section 53(1) of the SEZ Act, 2005 deething SEZ as outside customs territory
for undertaking authorized operativn and Custom territory could not equated
with territory India and that this decision was maintained by the Hon'ble
Supreme Court (2010 (255) 115(SC)|.

In view of the above it was submitted that from the above decisions it could
be inferred that SEZ was not to be treated outside India for the purpose of
examining rebate/refund claims from an unjust enrichment point of view as
stated in Section 12B read with Section 11B(2)(a) of the Central Excise Act,
1944; that the proviso to Section 11B(2)(a] of the Central Excise Act, 1944
does not recognize Jegal fiction and hence in the subject case though rebate
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is admissible and has been granted, the unjust enrichment angle was also to
be examined as there was a distinct and manifest possibility that DTA
supplier will recover duty from the customers as well as rebate leading to open
abuse of law by way of dual enrichment if rebate/refund claims are not
examined from unjust enrichment angle;

] Reference was made to the judgment by the Hon'hle Supreme Court in
the case of M/s Mafatlal lhdustries Lid Vs U.0.1 [1997 (89) ELT 247 (SC|
wherein it was held that all claims of refund, except where levy is held to be
unconstitutional, was to be preferred and adjudicated upon under Section
11B of Central Excise Act, 1944 and that refund of duty either under Central
Excise Act, in a civil suit, or 2 writ petition should be granited only when it is
established that burden of duty has not been passed to others and that the
person ultimately bearing the burden of duty could legitimately claim its
refund otherwise the amount to be retained by the state.

(g Inview of the above it was submitted that that the impugned Orders-
in-Appeal are not correct, legal and proper and need 1o be set aside holding
that the issue of unjust enrichrnent is applicable on rebate granted on supply
to SEZ in terms of Section 1 1B(2){a) of Central Excise Act, 1944,

6. M/s Indu Packaging (Daman) P. Limited vide their letter 31.01.2017
submitted that supply of goods from the DTA 1o the SEZ is deemed export in
terms of the provisions of the SEZ Act, 20056 and submitted copics of
documents like Invoice, Ledger extracts, Bank Statement etc. to indicate that
they had not transferred the burden of excise duty to their client in the SEZ
and requested that their claim be allowed.

7. Persanal hearing in the matter was granted to the applicant and the
respondents. Shri Samay Singh Meena, Assistant Commissioner, Division
Vapi - I, appeared anline on 30.06.2022 on behall of the applicarit
Department and reiterated the submissions in the application. Shri R.M.
Kondoo, Consultant appeared on 30.06.2022 on behalf of M/s Sri Techno
Enginetring Company and submitted that supply 10 SEZ are exports and no
unjust enrichment is applicahle as they had received only value portion from
the SEZ and duty portion had not been received. Shri R.M. Vaidya,
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Consultant, appeared on 27.07,2022 on behall M/s Caliron Chemicals P.
Limited and submitted that the dufy portion had not been paid by the SEZ
recipient. He submitted copies of thie ledger. He also contended that supplics
to SEZ arc exports and there was not unjust enrichment in exports. Shn
Kaushik Nahar, Consultant appeared online on 07,07.2022 on behalf of M/s
Indu Packaging (Daman) Limited and submitted that tax component had not
been collected from the SEZ buyer, therefore, there was no unjust enrichment.
He informed that C.A. certificate in this regard was also submitied and
requested that the impugned Order-in-Appeal he maintained,

8. Government has carcfully gone through the relevant recorcs available
in the case files, the written and oral submissions and has also perused the
impugned Orders-in-Origingl and Orders-in-Appeal.

Q. Government finds that theigsue invalvéd in the present case is whether
the clearances by a unit in the DTA to a unit in the SEZ would fall in the
category of exports and whether the ¢laim for rebate of duty paid on such
cleararces would be hut by the doctrine of unjust enrichment. Governmen
finds thatr the contention of the applicant Department before the
Commissioner (Appeals) and in the subject Revision Application as well, is
that clearances to SEZ is 'deemed export’ and cannot be equared with
clearances wherein goods are physically exported out of India and as a
corollary the exclusion provided by Section 11(B)(2) of the Central Excise Act,
1944 would nol be applicable to clearances to SEZ and hence the rebate of
duty paid on such clearances would be subject to the doctrine of unjust
enrichment.

10. Government finds that the Commissioner (Appeals] has rejected the
appeals filed by the Department in this case on the basis of his decision vide
Order-in-Appeal No.VAD-EXCUS-003-APP-460/2015-16 dated 1R.01.2016
in the case of M /s Hylite Cables Private Limited with the remarks -

“I do not find it necessary to discuss the whole issue cifresh
agoin here since my stand in the instant case is same being the
identical issue and occordingly, the copy of the OIA referred 10
supra is annexed as Annexure - | to this arder.”
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Government finds that the facis and the fegal position of the case reflied upon
and that in the present lis wo be identical. Government also finds that the
Revision Application filed by the Department against the said Order-in-Appeal
dated 18.01.2016 in the case of M/s Hylite Cables Private Limited has been
disposed of by (the Government vide Otrder No.773/2022-CX
(WZ)/ASRA/Mumbaj dated 22.08.2022 with the following findings/
cbservations:-

“Government finds that the Commissioner (Appeals) had relied on
the decision of the Larger Bench of the Hon'ble Tritunal in the case
of Sat Wardha Power Limited vs CCE, Nagpur [20]5-TIOL-2823-
CESTAT-MUM-LB] to reject the coritenifion of the Department and
hold that sugp:‘resﬁ-um 074 to SEZ are (o be treated as export
outside the territory of India and would not be hif by the doctrine of
unjust enrichment as provided for by Sectjon 11(B)(2) of the Central
Excise Aci, 1944,

9, Governnient finds that the Larger Bench of the Hon'ble
Tribunal vide the decision cited supra, decided whether appeals
against orders passed by the Commissioner (Appeals) relating to
rebate on goods supplied to SEZ would lie before it or not. The
relevant portion of the Central Excise Act, 1944 which was the bone
of contention in the case before the Tribynal, viz. Clause (b) of the
first proviso to Seaofion 358(1) of the Central Excise Act, 1944 is
reproduced below:-

*Provided that no appeal shall lie 1o the Appellate Tribunal and the
Appellate Tribunal shall not Hae ﬁmscﬁmnn to decide any appedl in
respect of any arder referved o in clause (b) if such order relates to, -

fal.....

(b) a rebate of duty of excise on gnods exported to any country or lemmitory,
outside India or an excisable materials used in the manufacture of goods
which are exported to any country or territory outside ndia; ..."

A reading of the above provise indicates that appeals in cases
relating to rebate of duly of excise pn goads exportéd to a territory
outside India would not lie before the Tribunal The dispute arose
as the Department contended that clecrances o an SEZ would not
qualify as ‘export to a territory outside Mdia' and were hence not
covered by the ahove proviso wihich in turm meant that the appeals
in such cases would e before the Tribunal. The Larger Bench of
the Hon'ble Tribunal in the above cited decision has extensively
discussed the issue, relevan! pamms of which have been
reproduced by the Commissioner (Al in the impugned Order-in-
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Appeal, to find that clearances fram DTA to SEZ fell in the category
of ‘export’ mentioned at Clause (b) of the proviso to Section 358(1)
of the Central Excise Act, 1944 and thus arrived at the conclusion
that in respect of rebate on goods supplied from DTA to SEZ within
India, the appeals would not lie to the Appellate Tribunal under
clause (b) of the proviso to Section 358(1) of the Central Excise Act,
1944, Given the above decision of the Larger Bench of the Hon'ble
Tribunal, Government does not find any faull with the decision of
the Commisstoner (A) to hold that supplies from DTA 1o SEZ are to
be treated as export outside the terntory of india.

10. Further, on analyzing the SEZ Act, 20035, Govemment finds
that Section 2fmjjiy) of the SEZ Act, 2005 clearly states that
supplying goods, or providing services, from the Domestic Tariff
Area to a Unit or Developer in the SEZ would be treated as export.
Further, Section 53 of the SEZ Act, 2005 lays down that a SEZ shall
be deemed to be a terrtory outside the Customs territory of India
for the purposes of undertaking the operations for which they have
been authorized. A combined rending of Section 2fmjfii} and Section
53 of the SEZ Act, 20085, as discussed above, clearly indicate that
as per the SEZ Act, 2005 a unit in a SEZ, is outside the Customs
territories of Indin and supplies made by a DTA unit to them would
fall under the definition of ‘export’. Govemment finds support in
the judgment of the Hon'ble High Court of Chattisgarh in the case
of UOI vs Steel Authaority of India [2013(29T)ELT 166 (Chattisgarh]]
wherein it was held that supplies from DTA to g develaper in the
SEZ are to be treated as exports in terms of Section 2{m) of the SEZ
Act, 2005. As discussed above, similar view has been expressed
by the Larger Bench of the Hon'ble Tribunal in the decision relied
upon by the Commissioner [Appeals),

¥, Government notes that the apphcant Departmen! has
sought fo place reliance on several fudgments wherein it was held
that ‘export duty’ would not be leviable on the goods supplied from
DTA ro SEZ as there was no movemen! of goods from India 1o a
place owtside Incia. Government finds that Hon'ble Tribunal in the
case of Sai Wardha Power Limited, cited above, had considered this
issue and had found that the above conclusion arrived at by the
High Court was for the reason that ‘export duty' was sought ta be
levied by incorporating the taxable epen! under one statute to
another statute, which was impermissible by law. The Hon'ble
Tribunal having found so. held that the said judgnient was made
in a different context and hence would not apply to the case before
them. As discussed earlier, in the present case the issue of whether
the clearances from the DTA to the SEZ would amount to export to
a territory beyond the Customs territory of India has been found to
be in favor of the respondent as per the provisions of the SEZ Act,
2005 itself and (s hence different fram the facts of the cases on
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which the applicant has relied upon. Govermment finds thdt the
situation int the instant case 1s similar to the case distinguished by
the Hon'ble Tribunal and hence holds that the cases cited by the
Department, being in a different context, will not be applicable to
the instant case.

12, Government nates that, as indicated by the Departmental
appeal before the Commissioner {Appeals), the issue stems from the
amendments to Rule 5 of the Cenvat Credit Rules, 2004 and Rule
18 of the Central Excise Rules, 2002 made by notification
no.06/2015-CE (NT) dated 01.03.2015 and notification
noe.08/2015-CE (NT) dated 01.03.2015, respexctively, to the effect
that ‘export’ meant ‘tﬂhng out of India to a place outside India’ and
‘export goods' meant ‘uny goods which are taken out of India 1o a
place outside India’, respectively. The ambiguity caused by these
amendments was put fo rest by the Board vide its Circular
No.1001/8/2015-CX dated 28.04.2015 wherein it was clarified
that that the said amendments were only 1o make the definition
mare ‘explicit’ and conveyed that the position clarified by its earlier
circulars dated 27.12.2006 and 19.03.2010 would not change.
Relevant portion of the said Circular is reproduced belot:-

"Since SEZ is deemed to be outside the Customs territory of India, any
licit clearances of goods 1o an SEZ from the DTA wiil continue o be export
and therefore be entitled to the henefit of rebate under rule 18 of CER,
2002 and of refund of accumulated CENVAT credit under rule 5 of the
CCR. 2004, as the case may be. ™

A reading of the above makes it abundantly clear that the Board
has clarified that clearances from the DTA to SEZ will continue to
be tredted as export to a place outside the Customs territory of India
and that the benefit of rebate under Rule 18 of the Central Excise
Rules, 2002 will be available on such clearances. In this context,
Government notes that any amendment must be construed with
regard to the object and purpose it seeks to achieve. In this case
the Board vide the above circular has clarified that the objective of
the said amendment was to merely to make more explicit the
existing position and that there was no change in the grant of rebate
as explained vide its earlier Circulars. Given the above,
Government finds the contention of the applicant Department that
the position had changed subsequent to the above amendments to
be ill founded, erroneous and hence rejects the same.

13. As regards the issue of whether such rebate claims in
respect of clearances from DTA to SEZ would attract the doctrine of
unjust enrichment, Govermment finds that the said issue is
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govemned by provisions Section 118 of the Central Excise Act, 1944.
Relevant portion of the same is reproduced below:-

“Section 118B. Claim for refund of duty and interest, if any, paid
on such duty -

(1} Any person daiming refund of any duty of exvise and interest, if any,
paid on such duty may make an applicution for refund of such duty and
interest, if any, paid on such duty to the Assistant Commissioner of
Central Excise or Deputy Commissioner of Central Excise before the

expiry of one year from the relévant date in such form and manner as
may be prescribed and the application ahaﬂbenmmpaniadlgauch
dﬂﬂimﬂnlary or other evidence (including the documents referred to in
section 12A} as the applicant may furnish to establish that the amount of
duty of excise and interest, if any, paid or such duly in relation to which
such refund is claimed was collected from, or paid by, him and the
incidence of such duty and interest, if any, paid on such duty had not
been passed on by him to any other person ......

- (2) If, on receipt af any such application, the Assistant Commissioner
u_f Central Excise or Deputy Corimissioner of Central Excise is satisfied
ﬁmmmwwyMojﬂwdumnfmemdmw if any, paid
on such duty paid by the applicant is refundable, he may make an order
mr:ﬁﬂgly and the amount so determined shall be credited to the Fund

hmthmzhemmrafd:ay of excise and interest, if any, paid on
such duty as determined by the Assistant Commissioner of Ceniral Excise
or DReputy Commissioner of Cemral Excise under the
Joregoing provisions of this subsection shall instead of
being credited 1o the Fund, be paid 1o the applicant, :_'f such amount s
relatable 1o -
fal rebate of duty of excise on excdsable goods exported out of India
or on excisable materials used in the manufacture of goods which are
W m: of India;

T s

A reading of the above Section clearly indicates that the concept of
unjust enrichrent is not a,pphmbfe in the matter of goods exported
out of India as stands specified in the first proviso to sub-section (2)
of Section 11{Bj) of Central Excise Act, 1944. | has been found in
the preceding paras that the clearances by the respondent to the
SEZ will be treated as export to a place oufside the territory of India.
Given the above, Goverrtment finds that there is no doubt that the
dactrine of unjust envichment will not apply to the rebnte claims
Sfiled by the respandent with respect to their clearances to a umt in
the SEZ and accordingly holds so.
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14.  Govermment finds that the contentions raised by the
appheant Department in the subject Rewsion Application to be
incorrect, against the pravisions of the laws goveming the issue on
hand and also to be against the basic maxim of the legislation
governing clearances to.a SEZ. It cannot be denied that the purpose
forwhich the SEZs were created was o encourtge exports and not
to export the duties and taves, a position unegquiwocally reinforeed
by the Board vide its Circular dated 28.04.201 5 referred above.

15.  Inwew of the above, Government does not find any infirmity
in the impugned Grdervm-ﬂppenf dated 18.06.2016 and upholds
the same. The subject Rewmsion Application is rejected.”

11, Government notes that the findings and decision arrived at in the
above cited case is squarely applicable to the instant case too. (overnment
also finds that submissions made by the applicant Department in the subject
cascs have been addressed by the findings reproduced above. Given the
above, Government does not find any fault with the decision of the
Commissioner (A}, in the instant cases, 10 hold that supplies from DTA 1o
SEZ are to be treated as export outside the territory of India and that the
doctrine of unjust enrichment will not apply to the rebate claims filed by the
respondents with respect to their clearances to a unit in the SEZ and
accordinglv holds so. :

12.  In view of the above, Government does not find any infirmity in the
impugned Orders-in-Appeal listed at para one above and upholds the same.

W

Principal Commissioner & Ex-Officio

Additional Secretary to Government of India

ORDER No. 541 .oy [ /2022-CX (WZ) /ASRA/Mumbai dated 2 £.09.2022
To

I. The Commissioner, CGST & Central Excise, Surat Commissionerate,
New Central Excise Building, Opp. Chowk Bazaar, Surat - 395001.
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2, The Commissioner, CGST & Central Excise, Daman Commissionerate,
GST Bhavan, RCP Compound, Vapi - 396191,

Copy to:

1. M/s Sri Techno Engineering Company,
Plot No.J /28, J Type Ares, Near GTBL, GIDC,
Vapi, Gujarat.

2. M/s Caliron Chemicals P, Ltd.,
Plot No.1405, GIDC, Sarigam, Valsad, Gujarat 396 155,

3. Shri R.M. Vaidya, Consultant,
1702, Beauty Palms C.H.8. Lid.,
Kolbad Road, Nr. Fishland Hotel,
Opp. Pratap Cinema,

Thane - 400 601.

4. M/s Circlips Technologies P. Lid.,
Plot No.235, GIDC, Umbergaon.

5. 'M/s BSF FRP Industries,
Plot No.62, New Expansion Area;
GIDC, Umbergaon,

6. M/s Indu Packaging (Daman) P. Lid.,
Plot No.16, GIDC, Ringanwada,
Daman - 396 210.
7. The Commissioner (Appeals-1ll), Central Excise, Customs & Service

Tax, Vadodara - i1, 4'» floor, Adarshdham Building, Vapi — Daman
Road, Vapi, Gujarat - 396191.

8. Sr. BS. to AS (RA), Mumbai.
~ 9_Notice Board
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