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ORDER NO. S:Jt-/2021-CX (WZ)/ASRA/MUMBAI DATED \'"-\· \'2...· 2021 

OF THE GOVERNMENT OF' INDIA PASSED BY SHR! SHRAWAN KUMAR, 

PRINCIPAL COMMISSIONER & EX-OFFICIO ADDITIONAL SECRETARY TO 
·• 

THE GOVERNMENT OF INDIA, UNDER SECTION 35EE OF THE CENTRAL 

· EXCISE ACT, !944. 

Applicant : Mjs. Accusynth Speciality Chemical~ Pvt. Ltd., Shivam Chambers, 

106/108, )3< Floor, S. V. Road, Goregaon, Mumbai-400 062. 

Respondent: Commissioner of Central Excise (Appeals), Mumbai Zone-II. 

Subject: Revision Applications filed, under section 35EE of the Central 

Excise Act. 1944 against r.J.,e Orders-in-Appeal No. 

CD/653/RGD/14-15 dated 21.09.201:5 passed by the 

Commissioner (Appeals) Mumbai Zone-II. 
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ORDER 

This revision application is tlled by Mjs. Accusynth Speciality Chemicals 

Pvt. Ltd. (Formerly known as Chemagis India Pvt. Ltd.), 100% EOU, Shivam 

Chambers, 106/108, l" Floor, S. V. Road, Goregaon, lV!umbai-400062 

(hereinafler referred to as ''the applicant"} against the Order-in-Appeal No 

CD/653/RGD/14-15 dated 21.09.2015 passed by the Commissioner (Appeals) 

Mumbai Zone-II with respect to the Order-:n-Original No.335/ 14-15/DC 

(Rebate)/Raigad dated 07-05-2015 passed by the Deputy Commlssivner of 

Central Excise (Rebate), Raigad. 

2. Brief facts of the case are that the applicant is a manufacturer Exporter 

and had filed 06 rebate clailns, for amount totaling to Rs. 16,91,775/- under 

the provisions of Rule 18 of Central Exci$C Rules 2002 read with Notification 

No.l9/2004-CE (NT) dated 06.09.2004. The said rebate claims were sanctioned 

vide Order-in-Original No.846/ lO-ll dt.30.08.20l0, passed by the Deputy 

Commissioner (Rebate), Raigad unde:r the provisions of Section llB of the 

Central Excise Act (said Act), 1 S44 read ·with Rule 18 of the Cf"ntral Excise 

Rules, 2002. On review of the said Order-in-Original, it was observed by the 

department that in respect of following 6 clailns even though the FOB value 

mentioned was less than the ARE-1 value, tlH~ rebate was sanctioned on the 

basis of ARE-I value, wtdch includes Freight anct Insurance. As such, the 

rebate claim sanctioned on the valu~ of frcig,ht nnd insurance was not 

admissible and erroneously sanctioned. Hence, the department preferred an 

appeal before Comn1is.sioner (Appeals) against tf:le said order. The 

Commissioner Appeals vide his OU\. No.USi4l4/416/RGD/20ll dated 

17.11.11 allowed the aPpeal filed by the departrnent and s~t aside the said 

Order-in-Original. 

3. Being aggrieved by the said OIA the department has filed Application 

under Section 35EE of Central Excise Act, 1944 Odore Central Government on 

Pc.1ge 2. 
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the grounds that Department filed appeal before Commissioner (Appeals) 

mainly on the grounds that the rebate daims wer'~ sanctioned of duty paid on 

value which was more than transaction value and the claims should be 

restricted to duty paid on transaction value. The departme~t had disputed only 

the excess payment of rebate claims of Rs.55661/-- orily. Commissione!'" 

(Appeals) 'vhile allowing department's appeals has also set aside the entire 

impugned order-in-original a.nd remanded the case to the original authorit'J.. 

vvhich is not proper disposal. The claimant also filed an appeal with the 

Revisionary Authority on the grounds that in case of Sterlite Industries and 

SPL industries it has been held that duty paid on exports on transaction value
1 

which includes freight and insurance is to be rr::bated. Further, the 

assessment/certification by the jurisciictiona.J authority cannot be varied 

without Peing challenged. Further, the difference betv•.reen the FOB value and 

AR~-1 value is freight and Insurance is a presumption by the department and 

cannot be substantiated. They have also contended that FO~ value given in the 

Shipping Bill cannot be relied upon as transaction value in terms of Central 

Excise Act. 

4. The Revisionary Authonty vide Orde1 No. 12-15/14-Cx dt.28.01.14 

remanded the case back to the m·igina1 autl-~odty to decide the same afi:esh in 

the light of the obSenatio.ns made in the order m:d affording a reasonable 

opportunity of hearing to the party. 

5. ln view of Revisionary Authority's instruction at para 9 wherein it had 

been clearly stated that as claimed by the applicant, the difference between 

FOB value and ARE-1 value is on account of exchange rate merits 

consideration and is required to be considered by the original authority after 

doing necessary verification from record. Since the case has been sent for 

denovo consideration on this specific point o~1ly, DC Rebate restricted himself 

to verification of the claimant's claim regarding ~~:.::change rate subm' ~ the 
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applicants for the relevant date. Even after considering contention the claimant 

that the correct exchange rate would be bankers exchange at the time of 

removal of goods from the factory, still the value of export goodS did not tally . -
arithmetically with the ARE-l value and lher:;'. was substantial difference 

between ARE-1 value and value of goods by w.king Bankers exchange rate. 

Hence the adjudicating authority did not accept the contention of the claimant 

that the difference be-cween ARE-1 value a.nd !lOB vfi.lue is on account of 

exchange rate and since the difference was not accounted for, the rebate 

amount was restricted proporr.ionate to the FOB \'alue menUoned in t:he 

Shipping Bill and the excess arnount so paid was allowed as re-credit to the 

Cenvat Credit Account of the manufacrurer from who:-5e account the duty was 

debited at the time of clearance of the export goods. Si:ace the amount of Rs. 

55661 J- has already been paid to the clahnant vide Order-in-Original No. 

846/10-11 dt.30.08.2010, the adjudicating o.Jlhmit:y held that the same is 

liable to be recovered from them alongw'!th inll~rest, as applicable and then 

allowed as re-credit to the Cenvat c.::-edit acC•)Unt of the manufacturer. 

Aggrieved by the said Order, Lhe applicant med appeal with the Commissioner 

(Appeals). Commission~r (Appeals) vide his OlA No.CD/653/RGD/2015 dated 

21-09-2015 upheld the Order of the adjudicating authority and held that the 

010 needs no interference. 

6. Being aggrieved by the impugned Order-ill-ApJ:,eal, the applicant has filed 

this revision application~. under Sectbn 35 EE uf Central Excise Ace, 1944 

before Central Government on the follmvi.ng grounds :-

6.1. The applicant subrnitted that the z .. ssL.unption/presumption of 

department that difference between the: ARE-1 Valu~~ ~~:; the FOB Value given in 

the S/B is absolutely vvr~.Jng. From the table ·~~ CoclJments submitted by the 

applicant, it is establishc;d in an incontrovertible manner that difference 

between ARE-1 & the value of the S/B cloe:s. not equal to freight insurance 

amount. Therefore, the concluBion the..t. diiferent...e between the ARE-1 & the 

Pagel! 
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FOB value of the S/B is not mathematically true & falls flat. This also 

effectively means that S/B does not show actual freight & insurance and thus 

amount cannot be deducted terms of the CBEC circular because that is not 

actual freight amount and the circul~r expressly prohibits reduction of 

estimated freight. Therefore, it is cryst~l clear that tfJ_e difference in the ARE-1 
. 

value & the FOB value of the S/B is ac::ounted. l(:r by the fact that the exporter 

ha.s taken different exchange rate to arrh•e at ·c:1e. A5.:.E-1 value. The difference 

arisjng out of the exchang,~ rate canno_t be dispUted & disallowed by the rebate 

sanctioning authority because There is no lm;,.· permitting that. The triplicate 

copy of the ARE-I stands authenticated by the jw·isdktional excise: authority & 

return is also accepted & the same' are not chal'tenged. Therefore, no changes 

in transaction value can be carried out. 

6.2. In respect of the exchange rate, the applic£.nt submit'ted that in case of 

the S/B, there is a provision in the Customs Act, 1962 that the S/B will show 

value as per the Customs Exchange Rare applic.Eble, which is declared by way 

of the issue of notification. Therefore, in acccrdance with the law, that 

Exchange rate is used. However, this is not the true exchange rate. The. exports 

are normally with credit therefore the actual exchange rate is with a premium. 

Secondly, the bank exchange rates are more fB.vorable to the exporter. Thirdly, 

the exporters may book forward exchange cover &. get premiurn. Fourthly the 

exporter may put the inward rernittance in Exchange· Earners F'oreign C1..lrrency 

(EEFC) amount therefore the ;-ates ca.I_?. vary vc1y 1\.-idely 1n respect to the 

Customs rate, which is simply a notional r&te. Ttn~s the Customs E.xchange 

rate cannot be applied to arrive at the ARE-1 value because there is no such 

provision in the law. 

6.3. The applicant submitted t:he certif;cate is.3u:::d by dte bankers regarding 

the exchange rate prevailing on the date of tb..~ removal of the goods which were 

as under: 

A. The Bank Exchange rate as on 4.11.2009 \Vitl1 premium was Rs. 46.94 
whereas the 8/B Exchange rate is Rs. 46.40. 
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B. The Bank Exchange rate. as on 2.12.2009 with premiUm was Rs. 46.94 
whereas the S/B Exchange rate is Rs. 45.85. 
C. The Bank Exchange rate as on 16.12.2009 with premmm was Rs. 46.99 
v.•hereas the S/B Exchange rate is Rs. 45.85. 

D. The Bank Exchange rate as on 28.1.2010 with premium was Rs. 46.44 
whereas the S/B EXchange rate :s Rs. t;c6.30. 

Therefore, there js r.onsiderable difference hct\':,.een the exchange rates & 

the differt:nce in ARE- 1 8:; FOB value o;~ export::~ i::; accounted by the exchange 

rate in respect of the above shipments and accordn1giy the rebate on the ARE-1 

value needs to be allow·ed ·without any reduction. The di1Ierence between the 

ARE-1 & the FOB value of expons is net on account of freight & insurance. 

6.4. The applicant subn1i·tted that the Dy. Cormnissioner (Rebate) has failed 

to apply his mind & address -che following i:::.sues brought to his notice: 

A. The difference between AHE-1 value & the SfE: is not equal to the freight&. 

Insurance amount. 

B. The legal provision which says that .Rebate ha~; to be paid on the FOB value 

shown in the 8/B. The S/8 value is not true- l'OB value but statistical value 

only. 

C. The estimated freight & insurance js shown in the shipping bill then how 

can the same be deducted from the transaction va.lue contrai}' to the CBEC 

circular No. issued from F. No. 6/59/:lOOO-CX. 1, dated 19-12-2000 & as 

specified in RTI reply beanng :.,::ference F. No.l.0/45/2012-CX-I dtd. 4.12.12. 

The freight & insurance is not ;:-cflected separately in the invoice but the invoice 

reflects the composite value1 ·wl-Hch is the t.-arJsaclion value as evident from the 

84 (3) (d) of the C. Ex. Act in itseV. Therefore, ll~e Dy. Commissioner is 

absolutely wrong in diss.llow5.n g the rebr-tt.t! in cash contrary to the provisions of 

the law. The legal infirmity is dearly visib1e thc;_·e;f{.re the impugned order needs 

to be set .aside. 
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6.5. The applicant referred to the paragraph IS of the order and submitted 

that the Dy. Commissioner has made a an error in ignnring the, submissions to 

the effect that freight & Insu_rance is part of the transaction value in spite of 

the fact that this is exactly the issue to be determined & de novo adjudication 

was aliowed by the RA, GO I. Th.e RA, GOI has clear~y specified in the order to 

decide the issue afresh to Lhe extent of the disallo v.rance- therefore no limitation 

can be read into the order of the RA, GOJ to nLfi ·c::. consider the submission 

that freight & insurance is the part of the t:ta£lsaction value. Therefore, the 

order needs to be set aside on this count in itself. 

6.6. The Commissioner {Appeals) failed to addrt:s& th,~ issue brought to his 

notice to cite the legal provi sian & how cau rhe exporter be denied the benefit of 

Exchange Rate taken from the bankers at the time of rhe removal of goods & 

the letter of the bankers certifies those rates. Further, the Commissioner fails 

to address the issue that how the difference between .the ARK·l & the S /B 

value can be attributed to freight & ins\.lrance ,~·~"len it is established 

mathematically that this 1s not the position. Finally, the Commissioner 

{Appeals) has failed to address the issue th.::~t hcrw esHmated freight & 

insurance can be deducted :from the coinposJ.t'~ pr;.ce contrary to the CBEC 

instructions. It is pertinent to point out L"\at the Commissioner (Appeals) was 

bound to address these le-gal issues raised bci"ore hirn & issue a reasoned 

order. Therefore the. ordet suffers from legal inlirmitit:s 8:. needs to be set aside. 

6.7. The applicant referred to Supreme Court Judg!llent in case of Mjs Roofit 

Industries Ltd wherein the apex court has ruled that when the title to the 

property passes to the buyer that 1\-ill be the place of delivery & the value at the 

place of delivery is to be the transaction value tOr the discharge of duty liability. 

The applicant submitted their certificate stating that the respective excise 

invoices raised at the tinlC. of the rcmo-va.l of goods Ic.r exr:.rort represents their 

composite price therefore the transaction value i~; corrEctly stated in the said 

excise invoices. Further, the ti'de of the gooch~ does not pass on to the buyer 

until & unless the docume:nts pertaining to the export~ arc a_cceptedfreleased 
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by the buyer or goOds deliv~_.red in sound condition at the named destination. 

Hence composite price mentioneci in their Excise invoice is the true transaction 

value of the goods for the payment of duty & conseque-ntly rebate. The said 

facts are not challenged <:J.t any point of time therefore in line with the- Apex 

court having settled the is~;ue finally, there is no way that fi·eight & insu:-ance 

can be deducted in r;1c case~; being dispuled by the department i~'ithout 

di:;;puling the facts on n~cord under any cir::\.1 .nstr;J.~l·:;es. The Commissioner 

{Appf:als) ha_s thus corm::nitt1~d an erroi:: or',o.-·- z:;~-~· n 10 disailm:lir the legrtimate 

!·ebate & therefore the orde1~ needs to be set aside. 

7. A Personal hearing was held in this case on 20.08.2021 and Shri Rajiv 

Gupta, Consultant, appe3.red online for hearing on behalf of the applicant and 

reiterated his earlier subni,ssions. He submitted r.hat. export needs to be made. 
' 

competitive. He submitted that if rebate on ClF value is not granted, excess 

payment of duty be returned to them if1 the r.nann.er paid to the Government. 

8. Government has can!fully gone tbrovgb the relevant case records 

available in case files, oral & written Subrnissim:s and perused the impugned 

Order-in-Ori"ginal and OrdeJ--in-AppeaJ. Gmren1Pl.•·~n t fii)ds that the issue for 

decision in these revision applicationE. is v;rhe-:.I"".!er :he freight and insurance 

charges incurred beyond the port of e:xport is p8..rt c~f the transaction Falue of 

the exported goods and whether dut"j p;;_id on th<:-s::! is el-;gible for rebate. 

9. Com!nissioner (Appeals) while deciding had observni that: 

"I observe that w~der new Section 4, ·:Jr.e assessable value is the 
transaction value at the time a;w. place cf r-emoval. Where the place of removal is 
different from the place of m .. anvfactu;e" th::: .fn~<g)1t (in.ci;,;ding freight Insurance) 
incurred on transportation of goo.::/.s from tho?. p(cce af n-:'l.m.ifacture to the place of 
removal has to be included fol- detennination o_( the assessable value. In the 
instant case the adjudicating aurhority has op""V~-'t1-:rj r~iJ:} cissessed the goods Jot 
payment of duty on the.. baE:is o.f ualue ,Jet.er-;-;.:·iad he.yon.d the place ofrenwval. 
Under Rule 5 of Valuation ItL:les, 2000 P?ad 1.dth Section 4 of ·the Act, where the 
price charged is for delivery at a place d~{fqn~·nt .. hc.n. the place of removal, the 
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cost of transportation from the place of removal tq the place of delivery has to be 
excluded. Under Section 4(3} (c} of the Act, 'place cf •·emoval' includes depot, 
place of consignment agent and any other place f;-om where the goods are sold. 
In the instant case, the place on removal is the port and there.fOJ·e freight and 
insurance incurred for transport of the goods and other charges incurred beyond 
the port of export are not required to be included in. the transaction value. I, 
therefore, find that the appe/lan~s have paid excess dHty on the VCllu.e which L"i 
inclusiue of freight and mher expenses incun-ed beuond the place of removal. 
Also, the CBEC vide c'irculw· No 510/06/2000-C"( cl·:rLed 3.2 .. ?000 has clm·ified 
that duty on excisable goods is to be paid on_ ths '!.<7.lll'" detennined in accordance, 
with Section 4 of the Act". 

10. Government observes that the applicant in their grounds of appeal has 

emphasized vide various c.rguments that the diffe.~ence between ARE-1 and 

FOB value is not on account of freight and inS1.1.rance and the difference is on 

account of Exchange rates and also that the adjudicating authority has not 

considered their sub1nission that freight and insurance is part of the 

transaction value. Government finds that ti-~ougb the adjudicating authority 

had restricted to the verification of the claim rcgro::dbg exchange rate, the 

appellate authority has addressed the said is~mE. Tl1e Adjudication authority in 

his order at para 16 observed that ev~n a.h:er considering the Bank Exchange. 

Rate (as submitted by the applicant) a~~ the r.::1n'anr diite of removal of goods 

from the factoxy, the value o.f export gc.ods \\.·l':,~ HOL !.allying with the ARE-1. 

There was a substantial dJJference between r:ne Al~~~:; 1 valw.:: and value of the 

goods by taking the Bankers l!;xchange Race and hence the applicant 

contention is not found t.o be true. It is noticed that the applicant has merely 

submitted the same grounds right frorr~ the beginning till their present review 

application that the dhTerence in the value i-5 due to bank exchange rate 

without giving- any substantial account ior the same. 

11. The applicant hes sub:nitted in their gr.:lt:r~ds of appeal. given at the time 

of denovo adjudication that <~their forei.yn /-:•uy.'?'' has pic,;ed a·rder on CIF basiS 
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the goOds at the named destination. The freight and insurance has been charged 

on fixed amount basis/ estimated value. The freight is not shou.m separately in 

the excise invoice and the inuoices shovJ compcsite prlcfi'. In view of the abo,.;e 

Government finds that thl~ applicant in the present application has sought to 

c!aim freight and insuran:.:e charges ir-:u:'rr~d bC;JC.:lcl -che port of export as a 
. 

pan. of the transactioE vah.Jc r;:.nd ducy JX.dd c_:; Sl.~.c h vslue is sought to be 

rebated to them in cash. The rebate of duty is J:le 1··:~fund of duties of excise 

paid on excisable goods or che materia.h~ u:~-..:u. ill ~he man1Jfacture of goods 

exported out of India. Afr.er iGtruduction oi nc-v1 Sl':ction 4 "I.:.V.e.f. 01.07.2000 by 

the Finance Act, 2000, excise o.dty is chargeab1r:: on the transaction va1ue of the 

goods at the place of ren1oval. The traJ."".tsactwn9.i --.;alue in case of export. goods 

would be their price at the place of renw-:,;al wh.ict~ woulo. be the port of export. 

Undoubtedly, only the pnc{: of the gvod.s Fhthin icnitory of Iadia can be 

subjected to levy of central excise duty and the port of export is the last point 

where the excisable goods remain within the GG'.lntry. Government observes 

that the FOB value bas been &.pprmrcd as th.;: ;.I.JTll:l:-!8.cdon. value for grant of 

rebate on export goods in various dec·csJoH.s. The Pa.ra 10 in case of M/s 

Banwara Syntex Ltd.l201<-f(314jELT886(GOI)j is n.:produced below: 

•·f(). From above~ it i.'2 cieor that expen.s:':; :n.c.l~?"i.~d !wto the place of 
removal/point of sale ore includible in t.he value detc,·m:ned under Section 4 of 
Central Excise Act~ 1944. In this cn~e: there i..c; no d1spute abc·ut place of removal 
which is stated as port of export whe1e utUi'i.trship of f.JOl..t.ls is transferred to the 
l;u.yer. Applicant's clair~ t: ;,ut in ~his ca~~e pluc.-: t'/ 1er.woal iS not factmy but the 
pori of export, is not disputed by deparl.:rwro.t. 3ince applicant has included only 
local freight for transpo;tation of export -~mods fn:.·w fC'l':tory to port of export and 
not the ocean freight or freigh~ b·:cilrred .beymui )l':::·rf J_f expmt, there is no reason 
for not considering the iocctl freight as [JUit e;f ;x~!·.e ir;,· vier~; of above discussed 
statutory provisions. A.s such the demand f?.r dihJ.I ::n~.d •;-!.tere~:t as confimzed with 
the impugned orders is •1..:•t sustainable. (ft:l~•e;·.~2rr~e~-~:.· therefore set aside the 
impugned orders and holds that initiG.l S·:J.ndion. of rebClte claims was in order"'. 
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12. Government observes that the applicant has relied on the Hon'ble 

Supreme Court in the case of CC & CE~ A. un:mgabad vs. Roo fit Industdes 

Ltd.f20!5(319)ELT 221(SC)] in respect of dornP.stic clearances wherein the 

question of determination of 'place of removal' for the purpose of Central Excise 

Act, 1944 was considered by the Supreme C0t.:·rt. In this case, the Supreme 

Court was considering the issue as to vct·.Le:t.h~;; tlk goads \vere sold at the 

factory gate or at the premises of the bqyer Vi-here t.~1·:! seller had arranged for 

transportation and insuran:::c: of "Che goods durin&; tr8n.~ri.L.. 

At para 11 & 12 of the said judgment, the Han 'ble Supreme Court has observed 

as under: 

"11. In Commissioner of Centra~ Excise, Noida v. ficcw-aie lVieters Ltd.- (2009) 6 
sec 52 = 2009 f235l.__~.L~r~:iQJ. (S.C.), the <~ow-r: t~ak note of few decisions 
including in the case of Escorts JCB Ltd. and reiterated the c_:r,foresaid principles 
by emphasizing that the place of removal depend.-: on the fo.ct.:; of each case. 

12. The principle of law) thus_. is crystal clec1r. It is to be seen as to whether as 
to at what point of time sale is e.ffected namely uA~et.hr:>r it is on factory gate or at 
a later point of time, i.e., when the delivery of th.e goods is effected to the buyer 
at his premises. This aspect is to be seen in the Uyht ofprovi:sions of the Sale of 
Goods Act by applying the same to the facts of each case to determine as to 
when the ownership in the goods is t,.o.nsjerred j~...-mn !h.e sell"er m the buyer. The 
charges which are to be added l::aue p7i.i up to the stage of the transfer of that 
ownership inasmuch as once the ownership in goods stands transferred to th..e 
buyer, any expenditure in.r.t.Js7er} there.?ftr:::;- ho.; fQ te on huyer·~s account and 
cannot be a component 1.r;hi(:h wc"'lld be ind:.:d~ ... ~ I•J:-,ilc ;"~.:::certaining the valuation 
of the goods manufactured by the buyer Tl-ta.t ·;s :;.--~~ p!a.in meaning which has to 
be assigned to Section 4 1·ead with Valuo.tior~ Rule.'>."' 

Government observes that it has been hdd ir:. th(.•. impugned judgement 

m case of Commissioner of Cc::-ntral E-'{r·:.se. , ... L'-.'-~il1!~E.bRd v~ Roofit Industries 

Ltd., the fact Was that the usr:;.~ssee h·Js ro:i'('~Vfd f: v•c:rk n::der from various 

Government authorities and pdva:te contra·.::t<;r~ c .. :·td the agreements entered 

into by the assessee with the above mentimK:d parties were for designing, 
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manufacturing, providing at sit,_::, laying, Joint:ng and testing of PSC p1pes of 

specified sizes. The agreement required the asses::ee, for delivef}' of the finished 

goods not at the factory gate, ~ut the premises of the buyer. The Apex Court 

held after going through the terms and conditions of the contract, that the 

gnods have to be delivered at the place of buj-'<C:r <.-nd it was only at that place 

wlwre the acceptance of .::.l.lpplies WEL;~. tr1 be: c-.. fi~•.::te,J and as such price or 

transaclwn value are indli.::>ive o:;f cost •JI" nw.tt• -,;:; l Ct n -YH.~. !.~~}.;dse duty1 loading, 

transportation, transit risk and unloading chH.rgt'·~..;·. Hov,·--= 1·f.r, th.e instant case 

is different as the applicant is claiming the IreJg!·t'c (l.;.; insurance i.e. outv.;ard 

handling charges incur£ec\ beyond the place of n::moval i.e. port of export which 

is the last point where the exc~sable goods remain wri.nir:. the country and only 

the price of the goods v;lthjrJ ·territory of India can be subjected to levy of 

central excise duty. 

13. Government further observes that the Minis'ry has further clarified vide 

its Circular No. 999/6/ 201 5-CX., dated 28··2 ·20 l5 a': to what is the "place of 

removal" for taking CENVAT ere<] it of sel""Vi_r:e~~ "'J.~ . .-:-:1 fnr export of goods for two 

types of exports, one for dired e;{]:".lOrt a.r cl ano',)y::,· for r:l.e·~·ccn~d export. Place of 

removal for direct export is meutioned in pam. G <:T~: under; 

"6. In the ca.s·e or dAnrance of goods for export by manufacturer 
exporter, shipping i:_.ilf is-filed by u~e /H;;i}"';[~f~.zcturer ,;:J;pOiter and goods are 
handed ovei- to ti",e .s ;rippu-.g line .• ij~e.- L.::'f .~ .. (port On:'./ e.- is issued, it is the 
responsibility of ~he si-:··J:r-:ing lin(' to sh~r-~ rJ:,::: yr;cd~ to the foreign buyer· 
with the exporter having no control over the roods. In such a situation, 
transfer of property can be said to have taken place at the port where the 
shipping bill is filed by the manufactu.rer :c;;xpmt.er· and' prace of 1·emoval 
would be this .'Pmr·t:;TCFJ/CFS .. i\"eedl,.;,::.<; :·.·J [-ny, eli.-q•hility to CENVAT 

Credit shall be deter.rdn.~'i nccordngllj. ·• 

7. In the case 
transactions are 
manufacturer and 
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between the merchant e.Yporter and the foreign buyer. As far as Central 
Excise provisions are concerned, the place of rempval shall be the place 
where the property in the goods passes _(rom the rnanufacturer to the 
merchant exporter. As explained in pari"lgrapi't. 4 supra: in most of the 
cases, this place would be the factory gate since it is here that the goods 
are unconditionally apptopriated to the contract in cases where the goods 
are sealed in the factory, either by the Central B;:c:i..c;e officer or by way of 
self-sealing with the manufacturer of export CD\.vis taking the responsibility 
of sealing and CP.rtification __ i1i terms 0_l ]l'o ·.~:n~~!tion No. 19/.2004-Central 
Excise(N.T.} dated 6.9.20(1·'1·, etc. 

8. However, in isolated cases it may extend further also depending 
upon the facts of the case but in no cas:a, this ,place can be beyond the 
Port I ICD f CJJ<S wh.e1·e shipping· L;Hf is fited by the mer·chant 
exporter. The eligibiliqt to I.:'.SNE41' Credit shall be dete1mined 
accordingly.» 

14. Government observes that GO! in its Orders No. 41 i-430/13-Cx dated 

28.05.2013 In Re: M,'s G''l' lnfra Pro_j?c1s Ltd. and Ocder No. 97/ 2014-Cx 

dated 26.03.2014 In TC : 8unntornv Chcria..:.a~s india Pvt. Ltd. [2014(308) 

E.L.T.l98(G.O.I.)] while dedding the issue Gov·~rnm~nt, in its aforesaid Order 

discussed the provisions of" Sec1lon 4(1 }(a} of c:~~rtc::d E:•;:·::isc Act, 1944,_ Rule 5 

of Central Excise Valuation (Del:erminatio:.:.n of Pn,-:~~ 1)_~· Exc1sa.ble Goods) Rules) 

2000 as well as the de:..ir~it1on8 ;_:.,f 'Sale· ara.l 'I.:~<K~L- uf Rc.rr~o-.ral' as per Section 

2(h) and Section 4(3)(c)()_;, fii), pii) of Cc:nlraL ExcJ~:f! }. .. d, 194+ respectively, and 

obsen•ed as under: 

"it is clear that: th:? place of removal rnay be for:tory/warehouse, a 
depot, premise of a consigrlment crgent a .. o.r~y othe,· pi ace of removal from 
where the excisable goods are to be sold J._1r deliv€.ry o.t place of removal. 
The meaning of IL'ord ':ecny other .place" r.:-:ad wilh definition of "Sale", 
cannot be constr·ued to l•:,.-;r.ve me..:tnfrtg of a. :.y .~l[t;o.ce .?utside geographical 
limits of India. Tht n~aso..-1 of su.cl--L :'>'Jnc~ZI.t:;"·J?t is that as per Section 4 of 

Central Excise Act, 1944, the A.d i!": o.;:;plicabie within the territorial 
jurisdiction of whole of Indio. anc!. the sr1ia' transaction value deals with 
value of excisabl.:, goods produced/ m1:mu/;1cW.red whhin this country. 
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Government observes that once the plo.c-?- of rer:wuai is decided within the 
geographical limit oft he cvw1try, it cannot. J::.e be:'Jond the port of loading of 
the expmt goods. It can either be factorJ/, warehouse or port/ Customs 
Land Station of cxp01t and expenses offo:."i.gh! / in.sv ranee etc. incurred 
upto place of Pemovc,l form part. of ass:es.'wble value. Undet such 
circumstances, the place cf remot:a) is r11.e port/place of export since sale 
takes place at the p01t /place of export. 

At para 9 of its Or.-:kr dated 26.0::r :201·-J m e.c S'...!mitomo Chemicals 

I d;~ P•t ltd [2014(308' r' '' '"0 I~·;'· .··.-·.··'"!•' .·. ··• n ,.,_ \ . .- , , ·'- J l;,,l-'·· .. -.':70 \J,, "·.'J •.I._,, .. h •. 1 [D,:c. 

"9. Government no~es that in this cas.;· th2 6.1ty w-.12 paid on CIF value 
as admitted by applicc;nt. The 0cean frr-!ight o.n2 insurance incurred 
beyond the port.. being p/.r;_ce of remaur.Z in tllt3 cas~~ cannot be part of 
transaction value ·ir< renr..s of s1otut.:•ry prr.'<)isior:.s d~scussed above. 
Therefore, rebate oi e .. •ce~;s duty }::q~:;' ·];~ '3ui( 1 pt:.1 •tion r~f value which was in 
excess of transaction valve was rightly denied. Applicant has contended 
that if rebate is not allowed then the said aT'WI.mt r:w:y he allowed to be re­
credited in the Ccnvat crPdit account. Applica;-z~ is merchant-exporter and 
then re-credit of excess poid duty may he nHowed in Cenvat credit account 
from where it was paid Si; bject to complhm.r::e o(.tJro.vis~ons of Section 12B 
of Central Excise Act, 1944 •·. 

15. The facts of the present Revision A.pplicattt.:>ll bt.~lng similar to the facts in 

the decision cited above. the- Tf'ltio of th{' sam:- ~:'; ::.qu:3.r~ly dl)plicab1e to this 

case. The p1ace of rem•)\~::d has :Jeen e·rkn<::f·~f. ·, :~1tc. the pc;rt of export in the 

case of export goods. Ar,y tj:r.enditure iJJ_c;,_~. :--:-d c·.,;y.:.~ncl rhe intemational 

borders cannot be a part oi ~,t·aluation under Ce:r;tral .8xc13e Act, 1944 in view of 

the provisions of Section .!:. •Jf C~entral 3;xciS{~ Act, 1944 ~1d1ich stipulates that 

the jurisdiction of the ~a~d Act cxtenGs ,:.ni:·· \\ i·~~:b d i.•:. :~:n irOI)' of the \Vhole of 

India and not beyond. 

16. Government n~tes 1.'r,~.t in -..he ca~e ::,or~lil:::''! j_,~s r-a'ld dwty on CiF value 

V/hich was declared as v•.Ju.c· b:. Central E}:Gi':>•·· [J',·;·ot.:;~ f(1J p9yJnent of duty. In 
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beyond place of removal cannot form part of transaction value. Government 

notes that in view of position explained 'tbove, the freight & insurance expenses 

incurred beyond place of removd canr::ot fo::-m prr.:t of trcmsaction value. In this 

case the lower authorities has determined the fOB value as tra.i'1Saction value 

since goods stand sold at l:hto: port of expon whe·:-e possession of goods is 

transferred. Accordingly_. (Joverament Lold::; ti1ac. [...-eight and insurance fo~-

1Tansport of goods and m:h.cr charges inc;urrcci t.tyond port of export cannot be 

part or the transaction value a . .Jd thert..fGtt. c~ ... :t~,. pa1c, t~l!.. Ll-!e same cannot be 

rebated. As such, the rebate of duty p:-:tid on FC13 1··a.lue ·,s rightly sanctioned 

and the excess paid a_rr.toUnt is .allowed as n:-.:;_,tXliL in tht.::. Cenvat credit account 

from where it was pcdd/debited, after appmpJ·iatc verit1cation by the 

jurisdictional officer. 

17. In view of the abo-ve~ Govf:~~t:.ment finds nu h?a} inJin:1ity in t.~e impugned 

Order-in-Appeal and hcncr; t:-pbo~ds the same. 

18. The revision appiic.s.tbn i::., therefore) disr·l)sed of on above terms. 

(SH~ 
f'dncipd C..::.mr.niss.~oner & Ex-Officio 

Addi':ic.;;-1tLi .:._~( >.:.r.~tre·y w Government of India 

ORDER No$fl202l-CX (li'TZ) / ASRA/Mumbai 

To, · 
M/s. Accusynth Speciality Chernicals Pvt. Ltd:. 
Shivam Chambers, 106/108, 
l"t Floor, S.V.Road, 
Goregaon, Mumbai-400 062 
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Copy to: 

1. The Commissioner of GST g., CX, T<aigad Commis~,ionerate. 
2. The Commissioner, Central Excise, !AppeaJ.::_I ~lJ, ~)ni Floor, GST Bhavan, 

BKC, Bandra (E), Mumue.i-400051.. 
3. The Deputy J Assistartt Ccnnmissioner (Rel::itel, Ce•.1t!~al Excise building. 

Plot no. , Sector-17, Khandeshwnr, I'-Javi- '.hxm bai. _Lr l 0206. 
4. Sr ., .. to AS (RA), 1Vhm1l>ai 
c- Guard file 
6. Notice Board. 
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