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Order No. © 6Y /22-Cus dated 28 -02-2022 of the Government of India passed
by Sh. Sandeep Prakash, Additional Secretary to the Government of India, under
Section 129DD of the Custom Act, 1962.

Subject : Revision Application filed under section 129 DD of the Customs
Act 1962 against the Order-in-Appeal No.
KOL/CUS(Airport)/AKR/123-124/2021 dated 03.02.2021, passed
by the Commissioner of Customs (Appeals), Kolkata.

Applicant : Sh. Biplab Chakraborty, Proprietor of M/s. Chakraborty Air
Cargo, Kolkata.

Respondent : The Commissioner of Customs, Airport & Admn., Kolkata.
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ORDER
A Revision Application No. 372/09/DBK/2020-RA dated 30.03. 2021 has been
filed by Sh. Biplab Chakraborty, Proprietor of M/s. Chakraborty Air Cargo, Kolkata
(hereinafter referred to as the Applicant) against the Order-in- -Appeal No.

KOL/CUS(Alrport)/AKR/l23-124/2021 dated  03.02.2021%, passed by the
Commissioner of Customs (Appeals), Kolkata. Commissioner (Appeals), vide the
above mentioned Order-in-Appeal, has remanded the matter ‘back to original

authority with the direction to examine the matter afresh to recheck the

Calculation/tabulation  sheet, as mentioned in the Order-in-Original No.
KOL/CUS/ACC/AC/78/2019 dated 06.11.2019 passed by the Assistant Commissioner
of Customs, BRC Cell, NSCBI Airport, Kolkata, in order to verify the amount of
drawback demanded.

2. Brief facts of the case are that the Applicant filed drawback claims in respect
of 20 Shlpplng Bills, with the Deputy Commissioner of Customs, Drawback, Alrport
& Admn Kolkata, - for a total amount of Rs. 83,07,301/-, which was sanctioned,
However, s,ubseqvuently, it was observed by the office of Respondent that the

Applicant had failed to submit the proof to the effect that the export proceeds in .

respect of the said Shlppmg Bills had been realized, in terms of Rule 16A of the
Customs Central Excnse Duties and Service Tax Drawback Rules, 1995, Accordingly,

show cause dated 25.06.2016 was issued to the Applicant for a demand of Rs.

Rs.83,07,301/-, out of which a demand of Rs.71,59,740/- was confirmed by the
original authority afcngweth the interest payable, vide the aforesaid Order-in- Original
dated 06. 11.20109. Aggrieved, the respondent department filed an appeal before the
Commissioner (Appeals) on the ground that the detailed calculation/tabulation sheet
is having some flaws and errors due to which the outcome of actual drawback
amount is not proper and in order. The Applicant herein aiso challenged the Order-
in-Original dated 06.11.2019 in appeal. Commissioner (Appeals), vide the OIA dated
03.02.2021, remanded the matter back to original authority with the direction to

examine the matter afresh to recheck the calculation/tabulation sheet, as mentioned
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in the Order-in-Original dated 06.11.2019, in order to verify that as to how the

drawback amount demanded was ascertained by the lower authority.

3. The revision application has been filed, mainly, on the ground that the export
proceeds had been realized though not within the stipulated period; that the time
period for realization of export proceeds had been extended by the AD Bank vide
their letter dated 24.07.2019; and that the substantial benefit can not be denied due
to technical breaches, if any. Written reply dated 04.02.2022 has been submitted by
the Respondent department. |

4. Personal hearing, in virtual mode, was held on 25.02.2022. Sh. Arijit
Chakraborty, Advocate appeared for the Applicant and reiterated the contents of the
‘revision application.  Sh. A.K. Gupta, Appraiser appeared for the Respondent
department and reiterated the contents of the written reply dated 04.02.2022.

5.1 The Government has carefully examined the matter. It is observed that the
Applicant have, in the revision application, accepted that the export proceeds against
the relevant shipping bills were not realized within the stipulated time period.
However, it is claimed that, as per letter dated 24.07.2019 of the AD Bank, the
Reserve Bank of India had extended the time limit upto 30.09.2019. Para 2 and 4 of
the letter dated 24.07.2019 are re-produced herein below:

2. As per RBI Master Direction on Export of Goods and Services Para C 28 (1), the
exporters would be caution listed if any shipping bill against them remains open for
more than two years in EDPMS provided no extension is granted by AD category
Bank/RBI. Date of Shipment will be considered for reckoning the realization period.

AU

4. As a last time opportunity, RBI has given an extension of 3 months period i.e. up
to September 30, 2019 fo clear the pendenicy in EDPMS, particularly with respect to
shipping bills which are more than 2 years old, A ccord/ng/y, bl Septemober 30, 20] g
the provisions of caution listing will not be effective.
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On a plain reading of the above letter dated 24.07.2019, it is thus clear that the said
letter is only regarding the extension of time limit for not putting the exporter ‘in
caution list under Export Data Pracessing and Monitoring System (EDPMS)‘of RBI.
The said letter does not in any way convey that the time period for rea!isétion of
export proceeds has been extended by' the RBI, in general — what this letter
conveys, in effect, is that in case export proceeds are not realised by 30. 09 2019,
the exporter will be caution listed and in that eventuality the Bank shall be handlmg
the shipping documents of the caution listed exporter in the manner laid down in the
RBI Master Direction. Thus, it is apparent that the subject contention of Applicant
with reference to the letter dated 24.07.2019 of the AD Bank is, to say the least,
misleading.

5.2 In terms of the second proviso to Section 75(1) of the Customs Act, 1962,
where any drawback has been allowed on any goods and sale proceeds in respect of
such goods are not received within the time period allowed under FEMA, 199d such
drawback shall be deemed never to have been allowed. Further, as per Rule 16A(1)
ibid, the drawback is recoverable if the export proceeds are not realized within the
period allowed under the Foreign Exchange Management Act, 1996, including any
~ extension of such period. Admittedly, in the instant case, export proceeds have not
been realized within the period allowed nor has the extension been granted by the
competent authority under FEMA. Thus, the Government holds that the drawback,
sanctioned and paid, is recoverable from the Applicant.

5.3 FLthher, the provisions of Rule 16A ibid, enabling recovery of drawback where
export proceeds are not realized within the period allowed under FEMA, incldding
any extension of such period, have been framed to give effect to the provisions
made in the parent statute, i.e., Section 75(1) ibid. It is to be observed 'that
drawback is paid before realization of export proceeds and recovery thereof is
initiated if such proceeds are not realized within the period prescribed, including any
extension of such period. If the requirement of realization within prescribed period

is not treated as a mandatory condition, the process of recovery shall remain an
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unending exercise and thereby render the provisions of the second proviso to
section 75(1) and the Rule 16A(1} redundant and otiose.

5.4 As regards the direction of Commissioner (Appeals) to remand the matter
back to the original authority for verification of the drawback amount to be
recovered from the Applicant, the Government does not find any reason to interfere
with the same. Needless to say that the original authority shall decide the matter

keeping in view the directions of the Government as above.

6. The revision application is rejected.

147' —
(Sandeep Prakash)
Additional Secretary to the Government of India

Sh. Biplab Chakraborty,

Proprietor of M/s. Chakraborty Air Cargo,
S.S. Hogg Market, Shop No. W2-62,

New Complex, 2™, West, Kolkata — 700087.

Qrder No. 6 Y4 /21-Cus dated 28-02-2021
Copy to:
1. The Commissioner of Customs (Airport & Admn.), NSCBI Airport, Kolkata -
700052.

2. The Commissioner of Customs (Appeals), 15/1, 3™ Floor, Strand Road,
Kolkata — 700001.

3. Sh. Arijit Chakraborty, Hastings Chambers, Room No. B/G & B/], 7C, Kiran
Sankar Roy Road, Kolkata 700001. '

yo AS (RA).
< Guard File.

6. Spare Copy.

ATTESTED

C Z

- (T7esdT —TEE)
(Lakshmi Raghavan)
HPT aferwrdl [ Section Officer
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Ministry of Finance {Deptt. of Rev.)
AIRd WYHTY / Govt. of India
5 72 freell / New Delhi






