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ORDER
A revision application No. 372/17/DBK/2020-RA dated 10.11.2020 has been
filed by M/s Malancha Polymers Pvt. Ltd., Kolkata (hereinafter referred to as the
Applicant) against the Order-in-Appeal No. KOL/CUS(PORT)/AKR/374/2020 dated
06.07.2020 passed by the Commissioner of Customs (Appeals), Customs House,

Kolkata. The Commissioner (Appeals) has upheld the Order issued, vide F.No.
S.34M-231/2019DBK dated 18.07.2019, by the Assistant Commissioner of Customs,
Drawback Department (Port), Kolkata.

2. Briefly stated, the Applicant herein had exported “Menthol”, under 08
Shipping Bills all dated 12.04.2018, and availed drawback amounting to Rs.
3,03,766/-. Later on, the Applicant filed 08 claims of input rebate involving?Rs
33,67,561/-, under Rule 18 of the Central Excise Rules, 2002 with the Central Exmse
authorities. The rebate claims were rejected by the jurisdictional Central Exc15e
authorities, vide the OIO dated 14.11.2008, on the grounds that the Menthol
procured from a Unit availihg benefit of area based exemption under notification no.
32/99-CE & 33/99-CE both dated 08.07.1999, could not be regarded as duty paid
goods. Aggrieved, the Applicant filed an appeal before the Commissioner (Appeéis),
which was rejected, vide OIA dated 24.11.2009. The revision application filed by the
Applicant herein, against the OIA dated 24.11.2009, was allowed by the
Government, vide Order No. 1457/2011-CX dated 02.11.2011, with certain
directions. Pursuant to the Government’s Order dated 02.11.2011, a show cause
notice dated 09.04.2012 was issued to the Applicant. Assistant Commissioner of
Central Excise, Khidderpore, Division of Kolkata — V Commissionerate, vide QIO
dated 05.09.2012, rejected the rebate claim on the ground that the Apphcantl had
availed duty drawback on the exported goods and as such the rebate is not
admissible as it would amount to double benefit. The Applicant herein, again,
approached the Commissioner (Appeals) in appeal against the OIO dated
05.09.2012. However, to avoid unnecessary controvarsy, Applicant returned the
already availed drawback amount of Rs. 3,03,766/- along with interest amounting to
Rs. 2,40,558/- to the Customs authorities. The appeal was, however, rejected, vide
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OIA dated 01.08.2014. The Applicant herein filed another revision application, this
time assailing the OIA dated 01.08.2014. The Government allowed this RA, vide
Order No. 161/2018-CX dated 02.04.2018, mainly on the ground that since the
Applicant had already returned the drawback amount, the grant of rebate of duty
would not amount to double benefit. Pursuant to the Government’s order dated
02.04.2018, the jurisdictional Central Excise authorities sanctioned the rebate claim
of Rs. 33,67,561/-. Thereafter, the Applicant, vide letter dated 07.03.2019,
requested the Assistant Commissioner of Customs, Drawback Department, Kolkata
to refund the drawback amount of Rs. 3,03,766/- towards custom portion of
drawback along with interest of Rs. 2,40,558/- which they had returned erroneously,
which was rejected by the original authority vide the aforesaid Order dated
18.07.2019. Aggrieved, the Applicant filed an appeal before the Commissioner
(Appeals), which was rejected.

3. The revision application has been filed, mainly, on the ground that they had
sought the refund of duty drawback only in respect of customs portion which they
had returned erroneously; that Notification No. 68/2007- Cus(NT) dated 16.07.2007
only debars the Central Excise and Service tax portion of the drawback in case the
CENVAT facility has been availed. Written submissions dated 24.02.2022 have also
been filed by the Applicant.

4. Personal hearing, in virtual mode, was held on 25.02.2022. Sh. Joy Kumar,
Advocate appeared for the Applicant and requested that the Written Submissions
filed on 24.02.2022 may be taken on record. He reiterated the contents of the RA
and the Written Submissions dated 724.02.2022. None appeared for the Respondent
department nor any request for adjournment has been received. Therefore, the

matter is taken up for disposal based on records.

5.1 The Government has examined the matter carefully. The issue involved in the

present case is whether the duty drawback is admissible when the rebate of Central
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Excise duty paid in respect of inputs used in manufacture of exported goods had"

already been availed.

5.2 The Government observes that the drawback rates, for the relevant period,
were notified, vide notification no. 68/2007-Customs (NT) dated 16.07.2007. As per
condition 7 of the said notification dated 16.07.2007, the rate of drawback specified
in the Schedule shall not be applicable to export of a commaodity or product if such
commodity or product is, inter-alia,:

"e) manufactured or exported by availing the rebate of duty paid on
materials used in the manufacture or processing of such commodity or product in
terms of rufe 18 of the Central Excise Rules, 2002.”

Thus, it is cléar that the duty drawback is not admissible, in case, the rebate of duty
has already been availed on material used in manufacture of exported goods. In the
instant case, it is not disputed that the Applicant had already availed the rebate of
duty paid on materials used in manufacture of export products and, therefore, the
question of grant of duty drawback does not arise.

53  The Government further observes that the Hon'ble Madras High Court has, in
the case of M/s Raghav Industries [2016 (334) EL.T. 584 (Mad.)], held that:

“3, While sanctioning rebate, the export goods, being one and the same, the
penefits availed by the applicant on the said goods, under different scheme, are
required to be taken into account for ensuring that the sanction does not result in
undue benefit to the claimant. The ‘rebate’ of duty paid on excisable goods exported
and ‘duty drawback’ on export goods are governed by Rule 18 of Central Excise
Rules, 2002 and Customs, Central Excise Duties and Service Tax Drawback Ruiles,
1995. Both the rules are intended to give relief to the exporters by offsetting the
duty paid. When the applicant had availed duty drawback of Customs, Central Excise
and Service Tax on the exported goods, they are not entitled for the rebate under
Rule 18 of the Central Excise Rufes, 2002 by way of cash payment as it would resuft

in double benefit.”
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The judgment in Raghav Industries (supra) has been followed by the Hon'ble Madras

High Court in the case of M/s Kaari Mills (CBE) Ltd. [2016(334) ELT 692 (Mad)]
Thus, it is clear that grant of rebate as well as drawback amounts to double benefit

and, thus, both are not to be allowed simultaneously.

5.4 In view of the above, the Government holds that, in the instant case, duty
drawback is not admissible as the Applicant had already availed rebate of duty.
Thus, the question of refund of incorrectly availed drawback amount, which was

deposited by the Applicant on its own, does not arise.

6. The revision application is rejected, for the reasons aforesaid.

| S

(Sandeep Prakash)
Additional Secretary to the Government of India

M/s Malancha Polymers Pvt. Ltd., Kolkata,

C/o NPS Business Centre, 2" Floor 7A Kiran,
Shankar Roy Road, Koikata — 700001.

Order No. &L /22-Cus dated 28 ~02-2022
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