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ORDER

'
1
i

A ReV|S|on Appllcatlon bearlng No l373/505/B/SZ/2019 RA dated 14.11.2019, has

been filed by Shri Jahupar Sath|k Shelk Abdullah Pudukkottai (Tamil Nadu) (heremafter
referred to as the Applicant), against the {Order-ln-Appea! No. VIZ-CUSTM-000-APP-043-
19-20 dated 29.10.2019, passed by the C!;omm.issioner (Appeals), Guntur Central Tax &
Customs, Visakhapatnam. The Commissioner (Appeals) vide the aforesaid Order-in-
vAppeal, has upheld the Order—in-OriginaI% of the Assistant Commissioner of Customs,
Custom House, Port Area, Visakhapatnam,lj bearing No. 17/2019 dated 16.04.2019 vide
which gold pieces (07 pieces in ball shape and 01 piece in cylindrical shape and chain
pieces) totally weighing 209 grams and valued at Rs. 6,10,280/-, concealed inside the
‘applicant’s body and. recovered from hin}, were confiscated absdlutely under Section
111(d), 111(i) and 111(I) of the Customs Act, 1962 without giving option for redemption
under the provisidns of Section 125 of the]Customs Act, 1962; a penalty of Rs. 61,000/-
was imposed on the Applicant under Sectio’ns 112(a) & 112(b) of the Customs Act, 1962.
Also, ordered for absolute confiscation of the material objects viz. black colour polythene
adhesive tapes (NCV) WhICh were used to wrap the gold for concealment in hlS rectum
and abdomen, under the provisions of Sectlon 119 of the Customs Act, 1962.

2. . Brief facts of the case are that, tipe Applicant arrived from Kuala Lumpur on
27.10.2018, at Visakhapatnam Internationaz,l Airport. He was intercepted by the Customs
officers while he was passing through gre!en,.channe! on suspicion that he might have
- concealed gold/contraband/prohibited good]s either in his baggage or on his person and |
when questioned he replied in negative. A@personal search and frisking of the Applicant

with a hand metal detector was done by the Customs Officers in the presence of two
independent witnesses. The hand metal detector sounded a beep when it was placed
around the waist / abdomen area of the Apﬁalicant’s body indicating the presence of metal
objects. On further questioning by the Custdms officers, the Applicant confessed that gold
~ pieces were concealed in his rectum and at%do‘nlen._;r_ne Applicant vqur]te_l_'in ejected one
packet wrapped in bléck polythene adhesi\}e;tape from his rectum, in the toilet available in

Page2]|9

the Arrival Hall of the Airport on 27.10.2018. On_opening the packet, yellow metal pieces
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2.5  Another written statement dated 311.10.2018 of the Applicant was recorded under

Section 108 of the Customs Act, 1962 wherein he inter-alia stated that the impugned gold
did not pertain to him and he was not the owner of the gold; that this was the first time
he was smuggling gold to India; that no offences have been booked égainst him
previously; that he knew well that it was ah illegal act and he takes the responsibility for
the same; that he had done this thing to méke some quick money as he was poor and not
well educated; that he requested that he dip not wish to be issued a written Show Cause
Notice and also did not want to be heara in person; that he confessed that he had
committed an offence and requested for a Ienient view while adjudicating the matter.

2.6 The .adjudicating authority adjudiceted' the matter vide Order-in-Original No.
17/2019 dated 16.04.2019. Aggrieved, the Applicant filed an appeal before the
Commlssmner (Appeals), Guntur Central Tax & Customs, Vtsakhapatnam which has been
rejected. Hence this revision application has been filed.

3. - The revision application has been ﬁled, mainly, on the grounds that order of the
respondent is against law, weight of evidence and circumstances and probabilities of the
case; that no declaration card was provided;’ that he orally declared that he brought the
gold for his family use; that he is the ownel" of the impugned gold; option ought to have
been given for the release of lmpugned gold under Section 125 of the Customs Act, 1962
on payment of redemptlon fing; that gold is ;not a prohibited item and that the impugned
order should be set aside, the gold item be permitted for re-export/released and that the
penalty be reduced. The Applicant also quoted several case laws in support of their case.

4. Personal hearing in the matter was fixed on 05.04.2024. Smt. P. Kamalamalar,
Advocate on behalf of the Applicant appeared and reiterated the submissions made in the
revision application. Sh. Rakesh Kumar Singh, Superintendent (Review Cell), Vizag
appeared from the Respondent’s side and submitted that the modus operandi adopted by
the Applicant points to the intention to smugg__l_e the impugned gold into _India. He quoted
several judgements which have laid down th‘e principal that if the conditions imposed on
the_import of gold are not fulfilled, it Lende;s the gold ‘prohibited’ and consequently the
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|ty has the drscretron to: absolutely confiscate the offendmg goods or
and that discretion cannot be called into questron if the goods are

d’. He also quoted some RA orders where the facts of the case are

he requested that the impugned O-I-A should be upheld.

ent has carefully examined the matter. The contentions of fhe Applicant
card was provided and that he had verbally declared that he brought

appear credible as the same had_'_ not been stated before the Customs
e charges were explained to him and his statement under section 108

of the Customs Act, 1962 was recorded;'the entire proceedings have been covered under

a Mahazar in prese:‘nce of independent witnesses which also corroborates the sequence of ..

events. This is a signed statement which has not been retracted by the Applicant. Thus, it
is not open to the Applicant to dispute the facts at this stage.” Further,, though the
Applicant claimed that he was the owner of the offending goods, he has failed to produce
any evidence in support of his claim. Thus, there is no evidence on record to establish that
the Applicant was the legitimate owner of the goode'. As such, the subject contentions of
the Applicant are appears to be an afterthought. Further, it'is observed that the Applicant
has not declared the possession of impugned gold in his Customs declaration form and it
was only through persistent enquiry and examination of the Applicant, that the body

concealment of the impugned gold came to light. He was well aware that smuggling of the
impugned gold items in the aforesaid manner and without declaring the same to Customs,

without - possession of any valid permit/license/document, is an offence. The impugned

goods smuggled into India via ingenious body concealment cannot be considered as
bonafide baggage. | |

6.  As per Section 123 of the Act, ibid, in respect of the gold and manufactures thereof,
the burden of proof that such goods are not smuggled is on the person, from whom goods
are recovered. The Applicant did not declare the impugned goods, as strpulated under

Section 77 of the Act, ibid. No documents evrdencrng ownership and Ircrt purchase have

been produced. The Applicant has, thus, farled to discharge the burden placed on him, in

_ terms of Section 123, ibid. Keeping in view the facts and crrcumsta_nges_of:the_case andas
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|

with, it would be considered _to be prohibited goods”, Further, in the case of UOI &Ors vs.,

|

M/s Raj Grow Impéx LLP &Ors (2021-TIOL-187-SC-CUS-LB), the Hon'ble Supréme Court

to hold that “any restriction on import or
expression "any prohibition” in Section 111(

7.2 |

has followed the judgments in Sheikh Mohd‘. »

Omer (supra) and Om Prakash Bhatia (supra)
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d) of the Customs Act includes restrictions.”

In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI, Chennai [2016(341 )

ELT65(Mad.)], the Hon'ble ‘Madras High Court (i.e the Hon'ble jurisdictional High Court)

|
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WOQId s’quarely fall undef the definition "prohlb/ted goods” in Sectlon 2 (33)
'of the Customs Aa‘ 1 962----

7.3 Moreover, the Hon'ble High Court of Delhi in its order dated 23.11. 2023=~|n ert
Petition No 8976 of 2020 in the matter of K/ran Juneja Vs. Union of Ind/a & Ors has held ,
that "A 'for;tiori and\in terms of the plain language and intent of Section 2(33), an /mp0/t |
which is eﬁ‘etted in violation of a restr/ct/ve or regu/atory cond/t/on Wou/d a/so fall W/th/n
the net of proh/b/ted goods Hence, there is no doubt that the goods seized in the
present case are to|be treated as “prohibited goods” within the meanlng of assngned to it
under Sectlon 2(33) of the Act, ibid.

7.4 In view of the above, the contention of the Applicant that the offendlng goods are
not ‘prohibited goods’, cannot be accepted.

8. The Government observes that the original authonty had denied the release of gold

items on payment of redemption fine, under Section 125 of Customs Act, 1962 It is
settled by the Judgrnent of the Hon'ble Supreme Court, in the.case of Garg WooIIen Mills

| (P)L Ltd vs. Additional Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (S C. )], that

the option to release *prohibited goods’ on redemption fine is discretionary Hon’ble Delhi

"High Court has, in| the case of Raju Sharma [2020 (372) ELT 249 (Dei)], held” that

"Exercise of discretion by judicial, or quasi- ]ud/C/a/ author/t/es merits /ntefference only

where the exercise is perverse or tainted by patent ///ega//ly, or Is ta/nted by oblique

- motive.{ Further the Hon'ble Delhi High Court in its order dated 21.08. 2023 in W.P. (C)
‘ 'Nos 8902/2021 9561/2021; 13131/2022; 531/2022; & 8083/2023 held that "....an
/nfraa‘/on of a condition for import of goods would a/so fall within the amb/t of Section

2(33) of the Act and thus their redemption and release would become sub]ect to the
discretionary power‘ of the Ad]udg/ng Officer”. Therefore keeping in view the judicial
pronouncements above, the Commissioner (Appeals) has correctly refused to interfere

with the discretion exercised by the original authority.

9.1 As regards the prayer for permitting re-export of the offending--goods, the

Government observes that a specific provision regarding re-e'xport of articles_,_imported in
Page7]9
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- baggage is made in CH’apter-XI of the Customs Act, 1962, by way of Section 80 On a
plain readlng of Sectlon 80, it is apparent that a declaration under Sectron 77 is a pre-
requisite for allowing re- export Hon'ble Allahabad High Court has, in the case of Deepak
Bajaj vs Commissioner of Customsw_w (P), Jcknow{2019(365 ) ELT 695(All.)}, held: that a
declaration under Section 77 is a sine gua|non for allowing re-export under Section 80 of

the Act, ibid. In this case, the Applicant had not made a true declaration under Section 77.

9.2 Further, the Hon'ble Delhi High Court has, in the case of Jasvir Kaur vs. UOI {2009
(241) ELT 621 (Del.)}, held that re-export is not permissible when article is recovered

from the passenger while attempting to s;muggle it. Hence, the question of allowing re-
export does not arise. _ :

10. - The case laws relied upon by the Appllcant in support of his various contentlons
are not appllcable in view of the dictum of Hon'ble Supreme Court and Hon'ble High

Courts, as above. |

11.  In the facts and circumstances of the case, the Government concurs with the order

of Commissioner (Appeals). Also, the quantum of penalty imposed on the Applicant is
neither harsh nor excessive, hence the order is upheld.

12.  The revision application is rejected for the reasons aforesaid.

s

' (Shubhagata uﬁ r)
IAddltronal Secretary to the Government of India
Shri Jahupar Sathik Sheik Abdullah, |
S/o Shri Jahupar Sathik, |
6/22, Avuliya Nagar, Nattan|purasakud|
Mimisal po, Avudaiyarkoil tk, Pudukkottar
Tamllnadu 614621
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