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Order No. 152 /24-Cus datedo2—p8-—2024 of the Government of India passed by
Smt. Shubhagata Kumar, Additional Secretary to the Government of India, under Section
129DD of the Customs Act, 1962.

Subject : Revision Application filed, under Section 129 DD of the Customs Act
1962 against the Order-in-Appeal No. 06/2020 dated 03.01.2020,
passed by the Commissioner of Customs (Appeals), Bengaluru.

Applicant : Smt. Pathmapriya Jagajeevanraj, Sri Lanka

Respondent : Pr. Commissioner of Customs, Airport & Air Cargo Complex,
Bengaluru.

IIIIIIIIIIIIIIIIIIIIIIIIIIIllIlIIIIIIIIIIIIIIIIIIIIIIIIIIllIIIIIIIIIIIIIIIIIIIIIII

Pagell|7?



ORDER

Smt. |Pathmapriya Jagajeevanraj, Sri Lanka (hereinafter referred to as

Revision Application No. 373/30/B/SZ/2020-RA dated 24.01.2020 hask been fi lec:l by

F. No. 373/30/B/SZ/2020-RA

‘the

Applicant/passenger), against the Order-in-Appeal No. 06/2020 dated 03.01.2020, passed

by the Commissioner of Customs (Appeals), Bengaluru. The Commissioner (Appeals
upheld the Order-in-Original of the Additional Commissioner of Customs, Kempe#g
International Airport, Bengaluru, bearing No. 50/2019-20 (AP-ADM) dated 07.08.

) ihas

owda

2019,

except to the extent of reducing the penalty imposed on the Applicant to Rs. 3,50,;000/-

under Section 112(a) and Rs. 1,00,000/- under Section 114AA of the Customs Act, 19

|
62|.

|
I

2. Brief facts of the case are 'that, the Applicant, holder of Sri Lankan Passport, arrived

from Sri Lanka on 15.10.2017, at the International arrival hall at Bengaluru International

Airport. She was intercepted by the Customs officers of Bengaluru airport. The App

licant

carried| a blue coloured bag with marking “POLOGY”, a brown coloured bag nlarked

“ANDAMAN” and a black bag marked “"CHIVAS” as her check in -bags. On b'ei.ng eng

uired

P
about the contents of her baggage, the Applicant replied that there was nothing valuable

to declare to Customs. Detailed examination of the baggage was performed by

|the

officers in presence of independent witnesses and it was found that the bag marked

“CHIVAS” contained two silver coloured coated anklets in the inner part of the

Thereafter, a bo'dy search of the passenger was conducted and she was found to po

|

two more silver coloured coated anklets, one gold chain with five pendants and six

bangles. As per the certificate issued by the approved assayer, 598 grams of jewellg

bag.
SSEss

gold
ry in

all, co ‘prising 4 silver colour coated gold anklets weighing 350 gms of 24 carat pur‘éty,

N

chain vxliith 5 pendant weighing 163 gms of 22 carat purity and 6 bangles weighing 85
of 22 carat purity. The total value of the recovered gold jewellery was Rs. 17,77,608/

3. he original authority vide said Order-in-Original No. 50/2019-20 (AP-ADM)
07.08.2019 ordered for absoluté confiscation of the smuggled gold under Section 11
111(i) and 111(m) of the Customs Act, 1962 and imposed a penalty of Rs. 4,45,000/-
under Section 112(a) and Section 114AA on the Applicant. Aggrieved, the Applicant

an appeal before the Commissioner of Customs (Appeals), Bengaluru, who has vide Cfdér-
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in-Appeal No. 06/2020 dated 03.01.2020 upheld the impugned OIO and modified to the
extent of reducing the penalty imposed on the Applicant to Rs. 3,50,000/- under Section
112(a) and Rs. 1,00,000/- under Section 114AA of the Customs Act, 1962. Aggrieved by
this order, the Applicant has filed this Revision Application.

4. The revision application has been filed, mainly, on the grounds that Order-in-Appeal
passed by the Commissioner (Appeals) is against law, weight of evidence and probability
of the case; that the Applicant never attempted or pass through the green channel and
she was all along under the control of the officers; no declaration card was provided; that
ownership of gold is not disputed and there is no ingenious concealment and gold
jewellery are not commercial quantity and she purchased in Sri Lanka out of her own
earning for own use; that the wearing of gold ornaments by a passenger is not prohibited
by the Baggage Rules, 1998; gold is dutiable goods not prohibited goods. It has been
prayed for re-export the gold jewellery and set aside impugned order and set aside or

reduce the penalty under Section 112(a) & (b) and 114AA of the Customs Act, 1962.

5. Personal hearings in the matter were fixed. on 26.04.2024, 07.05.2024 and
15.05.2024. Smt. Kamalamalar Palanikumar, Advocate appeared on 15.05.2024 on behalf
of the Applicant and submitted that the Applicant is a Sri Lankan national who came to
India for a pilgrimage to various religious places. She wore most of the jewellery on her
person which was of 22 carat purity; that the metallic coating on the 24 carat anklets was
for safety purpose only; that this was her first trip to India; that the ownership of gold is of
the Applicant and that there is no allegation by Customs of any wrong doing except non-
declaration. She prayed for allowing re-export of the impugned gold or release against
redemption fine. No one appeared for the Respondent. Hence, it is presumed that the

Respondent department has nothing to add in the matter.

6.1  The Government has examined the matter. The Applicant is a foreign national and
brought gold ornaments which were worn by her on her body. The Applicant however did
not declare the same to Customs as was required under Section 77 of the Customs Act,

1962. She has admitted as much in her statement tendered under Section 108 of Customs

Page3|7



Act, 1962. Upon enquiry about any dutiable goods, the Applicant replied that there

nothing to declare to Customs.

F. No. 373/30/B/SZ/2{20-RA

6.2  As per Section 123 of Customs Act 1962, in respect of the gold and manufac!tu‘res

|
thereof', the burden of proof that such goods are not smuggled is on the person,.from

whom |goods are recovered. The Applicant did not declare the gold items as stiplil

under Section 77 of the Act, ibid. Further, the Applicant was intercepted after passing

througlll the Green Channel. No documents evidencing ownership and licit purchase ‘were

produced at the time of interception. The gold items are made of 22 and 24 caraf.
Applicant has, thus, failed to discharge the burden placed on her, in terms of Section

ibid. |

6.3 !l<eeping in view the facts of the case and as the Applicant has failed to disch

the omLs placed on her in terms of Section 123, the Government agrees with the lower

authorities that the seized goods were liable to confiscation under Section 111 ibid and the

penaltyI was imposable on the Applicant.

6.4 |s regard the argument of the Applicant that impugned gdld is not covered ){

nder

the bac_fqgage rules as per the decision of Kerala High Court decision in the casie of

Vignesv{faran Sethuraman Vs. UOI cited at {2015 (325) ELT 573 (Ker.)}. The appe

llate

authority in para-9 of the impugned O-I-A has discussed in detail the non- applicability%of

the sanre in present case and the government concurs with the findings of the appg
authority.

7.1  The Applicant has contended that the import of gold is not ‘prohibited’. Howr

Ilate

ver,

reral

the Government observes that this contention of the Applicant is against sel:

judgements of the Hon'ble Supreme Court in which it has been held that the g

bqs,

N

import/export whereof is allowed subject to certain conditions, are to be treatei as

‘prohibited goods’ in case such conditions are not fulfilled. In the case of Sheikh /J/pha’,

|
Omer vs Collector of Customns, Calcutta & Ors {1971 AIR 293}, the Apex Court has|held

prohibition” means every prohibition. In other words, all types of prohibition. Restri

Paged

N
that' for; the purpose of Section 111(d) of the Customs Act, 1962, the term "JAny

1tién

7

i



E. No. 373/30/B/SZ/2020-RA

is one type of prohibition. Gold is not allowed to be imported freely in baggage and it is
permitted to be imported by a passenger subject to fulfilment of certain conditions. In the
present case, as correctly brought out by the lower authorities, the Applicant in this case
did not fulfil the conditions specified in this behalf. In the case of M/s Om Prakash Bhatia
Vs. Commissioner of Customs, Delhi {2003(155) ELT423(5C)}, the Hon'ble Supreme Court
has held that "if the conditions prescribed for import or export of goods are not complied
with, it would be considered to be prohibited goods”. Further, in the case of UOI &0rs vs.
M/s Raj Grow Impex LLP &Ors (2021-TIOL-187-SC-CUS-LB), the Hon'ble Supreme Court
has followed the judgments in Sheikh Mohd. Omer (supra) and Om Prakash Bhatia (supra)
to hold that "any restriction on import or export is to an extent a prohibition; and the

expression “any prohibition” in Section 111(d) of the Customs Act includes restrictions. i

7.2 In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI, Chennai [2016(341)
FLT65(Mad.)], the Hon'ble Madras High Court (i.e the Hon'ble jurisdictional High Court)

has summarized the position on the issue, specifically in respect of gold, as under:

"64. Dictum of the Honble Supreme Court and High Courts makes it clear that
gold, may not be one of the enumerated goods, as prohibited goods, stil, if
the conditions for such import are not complied with, then import of gold,
would squarely fall under the definition "prohibited goods’; in Section 2 (33)
of the Customs Act, 1962----.”

7.3 Moreover, the Hon’ble High Court of Delhi in its order dated 23.11.2023 in Writ
Petition No. 8976 of 2020 in the matter of Kiran Juneja Vs. Union of India & Ors. has held
that "4 fortiori and in terms of the plain language and intent of Section 2(33), an import
which is effected in violation of a restrictive or regulatory condition would also fall within
the net of “prohibited goods”. Hence, there is no doubt that the goods seized in the

present case are to be treated as “prohibited goods”, within the meaning of assigned to it

under Section 2(33) of the Act, ibid.

7.4 In view of the above, the contention of the Applicant that the offending goods are

not ‘prohibited goods’, cannot be accepted.
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8. The Government observes that the original authority had denied the release o

items on payment of redemption fine, under Section 125 of Customs Act, 1962.

settied;i by the judgment of the Hon’ble Supreme Court, in the case of Garg Woolley

(P) Ltd: vs. Additional Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (S.C.)
the op[“cion to release ‘prohibited goods’ on redemption fine is discretionary. Hon'ble
High (Eiourt has, in the case of Raju Sharma [2020 (372) ELT 249 (Del)], hel
"E,\/erciise of discretion by judicial, or quasi-judicial authorities, merits interferenc

| . .
Wherei the exercise Is perverse or tainted by patent illegality, or is tainted by ¢

motivef. “Further, the Hon’ble Dethi High Court in its order dated 21.08.2023 in W!P.

Nos. $902/2021; 9561/2021; 13131/2022; 531/2022; & 8083/2023 held that

/'nfract?'on of a condition for import of goods would also fall within the ambit of $

2(33) lof the Act and thus their redemption and release would become subject

w'screzi‘iana/y power of the Adjudging Officer’. Therefore, keeping in view the j

pronOL%ncements above, the Commissioner (Appeals) has correctly refused to infs

with th:e discretion exercised by the original authority.

9.1 EAs regards the prayer for permitting re-export of the offending good
Goverrﬁment observes that a specific provision regarding re-export of articles impo
baggagéje is made in Chapter-XI of the Customs Act, 1962, by way of Section 80.
plain rEeading of Section 80, it is apparent that a declaration under Section 77 is
requisiite for allowing re-export. Hon'ble Allahabad High Court has, in the case of L
Bajaj IE/S Commissioner of Customs (P), Lucknow{2019(365) ELT 695(All.)}, held

declare?tion under Section 77 is a sine qua non for allowing re-export under Section

the Acté, ibid. In this case, the Applicant had not made a true declaration under Sectig

The ap:pellate authority has also discussed this point in para 10 of the OIA.

9.2 {Further, the Hon'ble Delhi High Court has, in the case of Jasvir Kaur vs. UOI |
(241) fELT 621 (Del )}, held that re-export is not permissible when article is reco

from the passenger while attempting to smuggle it. Hence, the question of allowi

export does not arise.

I
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10.  The decisions relied upon by the Applicant, are of no assistance to the Applicant’s
case in view of the dictum of Hon'ble Supreme Court and Hon’ble High Courts and

discussions as above.

11.  The Commissioner (Appeals) has already reduced the penalty imposed from Rs.
4,45,000/- to 3,50,000/- under Section 112(a) and from Rs. 4,45,000/- to Rs. 1,00,000/-
under Section 114AA of the Customs Act, 1962. In the facts and circumstances of the

case, no further relief merited.

12.  In view of the above, the revision application is rejected.

(Shubhagata Kumar)
Additional Secretary to the Government of India

Smt. Pathmapriya Jagajeevanraj,
D/o Shri V Jagajeevanraj,
Pragash Cinema, Lower Bazar,
Punduloya -22120,

Sri Lanka

Order No. {58l /24-Cus dated03-05-2024

Copy to:

1. The Commissioner of Customs (Appeals), BMTC Building, Above BMTC Bus
Stand, Old Airport Road, Domlur, Bengaluru-560071. ‘

2. The Pr. Commissioner of Customs, Airport & Air Cargo Complex, Air India
SATS, Air Freight Terminal, Kempegowda, Bengaluru-560300.

3. Sh. S. Palanikumar, Kameshwaran & P. Kamalamalar, Advocates, No. 10,
Sunkurama Street, 2™ Floor, Chennai-600001.

4. PAto AS(RA)
5. Guard File

7 Spare Copy
7. Notice Board.
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