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DRAFT CONCESSION AGREEMENT 

THIS AGREEMENT is entered into on this the ______ day of _____ 2022 

BETWEEN 

1) éééééééééé., established under ééééééé, represented by its 

ééééé and having its principal office at ééééééé (hereinafter referred 

to as the ñAuthorityò which expression shall, unless repugnant to the context or 

meaning thereof, include its administrators, successors and assigns); of One Part;  

AND 

2) éééééé Limited, a Special Purpose Vehicle incorporated under the 

provisions of the Companies Act, 2013 and having its registered office at 

éééééé.., (hereinafter referred to as the ñConcessionaireò which expression 

shall, unless it be repugnant to the context or meaning thereof, include its 

successors and permitted assigns and substitutes) of the Other part. 

WHEREAS: 
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A. The Authority had resolved to establish an opium poppy straw processing plant at 

Neemuch/Mandsaur district with an installed capacity of extracting 100 MT of 

alkaloid per annum, with private sector participation on design, build, finance, 

operate and transfer (the ñDBFOTò) basis on a land parcel of 25 (Twenty-five) 

acres in accordance with the terms and conditions to be set forth in a Concession 

Agreement to be entered into. 

B. The Authority had prescribed the technical and commercial terms and conditions, 

and invited bids (the ñRequest for Proposalò or the ñRFPò), for undertaking the 

Project and, accordingly issued Notice Inviting Tender (NIT), and invited proposals 

from interested Bidders vide Request for Proposal dated ééé, 2022. 

C. After evaluation of the bids received, the Authority had accepted the Bid of 

M/s.ééééééé and issued its Letter of Award No. éééé dated éééé. 

(herein after called the ñLOAò) to the M/séééééé. requiring, inter alia, the 

execution of this Concession Agreement within 30 (thirty) days of the date of issue 

thereof. 

D. The Selected Bidder/Consortium has since promoted and incorporated the 

Concessionaire as a limited liability company under the Companies Act 2013, and 

has requested the Authority to accept the Concessionaire as the entity which shall 

undertake and perform the obligations and exercise the rights of the {Selected 

Bidder/Consortium under the LOA}, including the obligation to enter into this 

Concession Agreement pursuant to the LOA for undertaking the Project. 

E. By its letter dated éééé., the Concessionaire has also joined in the said request 

of the Selected Bidder/ Consortium to the Authority to accept it as the entity which 

shall undertake and perform the obligations and exercise the rights of the Selected 

Bidder/ Consortium including the obligation to enter into this Concession 

Agreement pursuant to the LOA. The Concessionaire has further represented to 

the effect that it has been promoted by the Selected Bidder/ Consortium for the 

purposes hereof. 

F. The Authority has agreed to the said request of the Concessionaire and the 

Concessionaire, and has accordingly agreed to enter into this Concession 

Agreement with the Concessionaire for implementation of the Project on DBFOT 

basis, subject to and on the terms and conditions set forth hereinafter.  

G. The Concessionaire represents and warrants that it/they have duly fulfilled all the 

terms and condition necessary for the execution of this Agreement as per the terms 

and condition in Bid documents and are in a position to execute this Agreement 

and Implement the Project as envisaged in the Bid and this document. The 

Concessionaire further acknowledges and confirm that it has submitted the 

Construction Performance Security in terms of Article 9 of this Agreement. 

In light of compliance by the Selected Bidder/Concessionaire of the pre-conditions 

to the execution of the Agreement, Authority has agreed to enter into this 

Agreement vesting the rights for the implementation of the Project with the 

Concessionaire on the terms, conditions, and covenants hereinafter set forth in this 

Agreement. 
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NOW, THEREFORE, in consideration of the foregoing and the respective 

covenants and agreements set forth in this Concession Agreement, the receipt and 

sufficiency of which is hereby acknowledged, and intending to be legally bound 

hereby, the Parties agree as follows: 
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ARTICLE 1: DEFINITIONS AND INTERPRETATION 

1.1 Definitions 

The words and expressions beginning with capital letters and defined in this 

Agreement shall, unless the context otherwise requires, have the meaning 

ascribed thereto herein, and the words and expressions defined in the 

Schedules and used therein shall have the meaning ascribed thereto in the 

Schedules. 

"Accounting Year" means the financial year commencing from the first day 

of April of any calendar year and ending on the thirty-first day of March of 

the next calendar year except in the first and the last calendar year of the 

subsistence of this Agreement. In the first year of subsistence of this 

Agreement, it means the period from the signing of Concession Agreement 

to the immediately following, 31st March. In the last year of subsistence of 

this Agreement, it means the period from 1st April to the Transfer Date; 

ñAdjusted Equityò means the Equity funded in Indian Rupees and adjusted 

on the first day of the current month (the ñReference Dateò), in the manner 

set forth below, to reflect the change in its value on account of depreciation 

and variations in WPI, and for any Reference Date occurring: 

a) on or before COD, the Adjusted Equity shall be a sum equal to the Equity 

funded in Indian Rupees and expended on the Project, revised to the extent 

of one half of the variation in WPI occurring between the first day of the 

month of Appointed Date and the Reference Date; 

b) from COD and until the 4th (fourth) anniversary thereof, an amount equal 

to the Adjusted Equity as on COD shall be deemed to be the base (the ñBase 

Adjusted Equityò) and the Adjusted Equity hereunder shall be a sum equal 

to the Base Adjusted Equity, revised at the commencement of each month 

following COD to the extent of variation in WPI occurring between COD and 

the Reference Date; 

c) after the 4th (fourth) anniversary of COD, the Adjusted Equity hereunder 

shall be a sum equal to the Base Adjusted Equity, reduced by 0.28% (zero 

point twenty-eight per cent) thereof at the commencement of each month 

following the 4th (fourth) anniversary of COD and the amount so arrived at 

shall be revised to the extent of variation in WPI occurring between COD 

and the Reference Date; 

For the avoidance of doubt, the Adjusted Equity shall, in the event of 

Termination, be computed as on the Reference Date immediately preceding 

the Transfer Date; provided that no reduction in the Adjusted Equity shall 

be made for a period equal to the duration, if any, for which the Concession 
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Period is extended, but the revision on account of WPI shall continue to be 

made; 

ñAffected Partyò shall have the meaning as set forth in Clause 28.1; 

ñAgreementò or ñConcession Agreementò means this Agreement, 

including the Recitals, Schedules, and documents appended hereto, as 

amended, supplemented or modified from time to time in accordance with 

the provisions hereof; 

"Appendix" means any of the schedules, supplements or documents, 

appended to this Agreement; 

ñApplicable Lawsò means all laws, brought into force and effect by GOI or 

the State Government including rules, regulations and notifications made 

thereunder, and judgements, decrees, injunctions, writs and orders of any 

court of record, applicable to this Agreement and the exercise, performance 

and discharge of the respective rights and obligations of the Parties 

hereunder, as may be in force and effect during the subsistence of this 

Agreement;  

 ñApplicable Permitsò means all clearances, licenses, permits, 

authorizations, no objection certificates, consents, approvals and 

exemptions required to be obtained or maintained under Applicable Laws in 

connection with the construction, operation and maintenance of the Project 

during the subsistence of this Agreement; 

ñAppointed Dateò means the date on which Financial Close is achieved 

and every Condition Precedent is either satisfied or waived, as the case 

may be, in accordance with the provisions of this Agreement, and such date 

shall be the date of commencement of the Concession Period; 

"Associate" or "Affiliate" means, in relation to either Party and/or 

Consortium Members, a person who controls, is controlled by, or is under 

the common control with such Party or Consortium Member (as used in this 

definition, the expression ñcontrolò means, with respect to a person which is 

a company or corporation, the ownership, directly or indirectly, of more than 

50% (fifty per cent) of the voting shares of such person, and with respect to 

a person which is not a company or corporation, the power to direct the 

management and policies of such person, whether by operation of law or by 

contract or otherwise); 

ñAuthority Event of Defaultò shall have the meaning as set forth in Clause 

31.2.1;  

ñAuthority Representativeò means such person or persons as may be 

authorized in writing by the Authority to act on its behalf under this 

Agreement and shall include any person or persons having authority to 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  10 

exercise any rights or perform and fulfil any obligations of the Authority 

under this Agreement; 

ñBankò means a bank incorporated in India and having a minimum net worth 

of Rs. 1,000 crore (Rupees one thousand crore) or any other bank 

acceptable to Senior Lenders, but does not include a bank in which any 

Senior Lender has an interest; 

ñBank Rateò means the rate of interest specified by the Reserve Bank of 

India from time to time in pursuance of section 49 of the Reserve Bank of 

India Act, 1934 or any replacement of such Bank Rate for the time being in 

effect; 

ñBidò means the documents in their entirety comprised in the Bid submitted 

by the Selected Bidder/Consortium in response to the Request for Proposal 

in accordance with the provisions thereof; 

ñBid Dateò means the last date on which the Bid may have been submitted 

in accordance with the provisions of the Request for Proposal; 

ñBid Securityò means the security provided by the Concessionaire to the 

Authority along with the Bid in a sum of Rs ééé. (Rupees ééé only ), 

in accordance with the Request for Proposal, and which is to remain in force 

until substituted by the Performance Security; 

ñCODò or ñCommercial Operation Dateò shall have the meaning as set 

forth in Clause 16.4; 

ñCertificate of Complianceò shall have meaning set forth in Clause 4.1.4; 

ñChange in Lawò means the occurrence of any of the following after the Bid 

Date: 

a) the enactment of any new Indian law; 

b) the repeal, modification or re-enactment of any existing Indian 

law; 

c) the commencement of any Indian law which has not entered into 

effect until the Bid Date; or 

d) a change in the interpretation or application of any Indian law by 

a judgement of a court of record which has become final, conclusive 

and binding, as compared to such interpretation or application by a 

court of record prior to the Bid Date;  

ñChange in Ownershipò shall have the meaning as set forth in Clause 5.14; 

ñChange of Scopeò shall have the meaning set forth in Clause 17.1; 
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ñCommencement Noticeò shall have the meaning set forth in Clause 16.2; 

ñCompanyò means the company acting as the Concessionaire under this 

Agreement; 

"Completion Notice" shall have the meaning as set forth in Clause 16.1; 

ñCompetent Authorityò means any agency, authority, department, ministry, 

public or statutory Person of the or Government of India, or any local 

authority, or any other sub-division thereof with authority over aspects of 

implementation of the Project having jurisdiction over all or any part of the 

Project Site or the performance of all or any of the services or obligations of 

the Concessionaire under or pursuant to this Concession; 

ñConcessionò shall have the meaning as set forth in Clause 3.1.1;  

ñConcessionaireò shall have the meaning attributed thereto in the array of 

Parties as set forth in the Recital 2; 

ñConcessionaire's Representativeò means the Person appointed by 

Concessionaire under Clause 5.12; 

ñConcession Periodò means the period starting on and from the Appointed 

Date and ending on the Transfer Date;  

ñConcession Feesò shall have the meaning as set forth in Clause 23.1.1; 

ñConcessionaire Event of Defaultò shall have the meaning as set forth in 

Clause 31.1.1; 

ñCondition Precedentò shall have the meaning as set forth in Clause 4.1.1; 

ñConsortiumò shall have the meaning as set forth in Recital (D); 

ñConsortium Memberò means a company specified in Recital (D) as a 

member of the Consortium; 

ñConstruction Documentsò means and includes all drawings, calculations, 

computer application software (programs), samples, patterns, models, 

operation and Maintenance Manuals, and other manuals and information of 

a similar nature prepared in relation to the Project Facilities; 

ñConstruction Periodò means the period beginning from the Appointed 

Date and ending on COD; 

ñConstruction Performance Securityò shall have meaning as set forth in 

Clause 9.1.1; 

ñConstruction Worksò means all the works and things necessary to 

complete the Project in accordance with this Agreement; 
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ñContractorò means the person or persons, as the case may be, with whom 

the Concessionaire has entered into any of the EPC Contract, the O&M 

Contract, or any other material Agreement or contract for construction, 

operation and/or maintenance of the Project or matters incidental thereto, 

but does not include a person who has entered into an Agreement for 

providing Financial Assistance to the Concessionaire; 

ñCure Noticeò shall have meaning as set forth in Clause 16.2; 

ñCure Periodò means the period specified in this Agreement for curing any 

breach or default of any provision of this Agreement by the Party responsible 

for such breach or default and shall: 

a) commence from the date on which a notice is delivered by one Party to 

the other Party asking the latter to cure the breach or default specified in 

such notice; 

b) not relieve any Party from liability to pay Damages or compensation 

under the provisions of this Agreement; and 

c) not in any way be extended by any period of Suspension under this 

Agreement; provided that if the cure of any breach by the Concessionaire 

requires any reasonable action by the Concessionaire that must be 

approved by the Authority or the Independent Engineer hereunder, the 

applicable Cure Period shall be extended by the period taken by the 

Authority or the Independent Engineer to accord their approval; 

ñDBFOTò or ñDesign Build, Finance, Operate and Transferò shall have 

the meaning as set forth in Recital (B); 

ñDamagesò shall have the meaning as set forth in Sub-clause (y) of Clause 

1.2.1; 

ñDebt Dueò means the aggregate of the following sums expressed in Indian 

Rupees outstanding on the Transfer Date: 

a) the principal amount of the debt provided by the Senior Lenders under 

the Financing Agreements for financing the Total Project Cost (the 

ñprincipalò) but excluding any part of the principal that had fallen due for 

repayment two years prior to the Transfer Date; 

b) all accrued interest, financing fees and charges payable under the 

Financing Agreements on, or in respect of, the debt referred to in Sub-

clause (a) above until the Transfer Date but excluding (i) any interest, fees 

or charges that had fallen due one year prior to the Transfer Date, (ii) any 

penal interest or charges payable under the Financing Agreements to any 

Senior Lender, and (iii) any pre-payment charges in relation to accelerated 
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repayment of debt except where such charges have arisen due to Authority 

Default; and 

c) any Subordinated Debt which is included in the Financial Package and 

disbursed by lenders for financing the Total Project Cost; 

provided that if all or any part of the Debt Due is convertible into Equity at 

the option of Senior Lenders and/or the Concessionaire, it shall for the 

purposes of this Agreement be deemed to be Debt Due even after such 

conversion and the principal thereof shall be dealt with as if such conversion 

had not been undertaken; 

ñDebt Serviceò means the sum of all payments on account of principal, 

interest, financing fees and charges due and payable in an Accounting Year 

to the Senior Lenders under the Financing Agreements; 

"Detailed Project Report" or "DPR" means the detailed design and 

engineering report for the Project, as indicated in the Clause 14.3;  

"Designs and Drawings" means the conceptual and detailed designs, 

drawings and engineering, project master plans, backup technical 

information required for the Project Facilities and all calculations, samples, 

patterns, models, specifications and other technical information relating to 

the Project, submitted by the Concessionaire from time to time in 

accordance with the provisions of this Agreement; 

ñDevelopment Periodò means the period from the date of this Agreement 

until the Appointed Date; 

ñDisputeò shall have the meaning as set forth in Clause 38.1.1; 

"Dispute Resolution Procedure" means the procedure for resolution of 

Disputes set forth in Article 38; 

ñDivestment Requirementsò means the obligations of the Concessionaire 

for and in respect of Termination as set forth in Clause 32.1; 

ñDocumentò or ñDocumentationò means documentation in printed or 

written form, or in tapes, discs, drawings, computer programmes, writings, 

reports, photographs, films, cassettes, or expressed in any other written, 

electronic, audio or visual form; 

ñEffective Dateò shall mean the date on which the Concession Agreement 

has been executed by the Parties; 

"Easement" means all easements, reservations, rights-of-way, utilities and 

other similar rights as to the use of real property, which are necessary or 
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appropriate for the conduct of activities of the Concessionaire related to the 

Project; 

ñEmergencyò means a condition or situation that is likely to endanger the 

security of the individuals on or about the Project, including public, or which 

poses an immediate threat of material damage to any of the Project Assets; 

ñEncumbrancesò means in relation to the Project, any encumbrances such 

as a mortgage, charge, pledge, lien, hypothecation, Security Interest, 

assignment, privilege or priority of any kind having the effect of security or 

other such obligations, or restriction and shall include physical or legal 

obstructions or encroachments on the whole or any part of the Project Site 

or Third Party claims or rights of any kind attaching to the whole or any part 

of the Project Site or any designation of loss payees or beneficiaries or any 

similar arrangement under any insurance policy pertaining to the Project; 

ñEPC Contractò means the engineering, procurement and construction 

contract or contracts entered into by the Concessionaire with one or more 

Contractors for, inter alia, engineering and construction of the Project in 

accordance with the provisions of this Agreement; 

ñEPC Contractorò means the person with whom the Concessionaire has 

entered into an EPC Contract; 

ñEquityò means the sum expressed in Indian Rupees representing the paid 

up equity share capital of the Concessionaire for meeting the equity 

component of the Total Project Cost, and shall for the purposes of this 

Agreement include convertible instruments or other similar forms of capital, 

which shall compulsorily convert into equity share capital of the Company, 

and any interest-free funds advanced by any shareholder of the Company 

for meeting such equity component, but does not include Equity Support; 

"Escrow Account" means an Account which the Concessionaire shall open 

and maintain with a Bank in which all inflows and outflows of cash on 

account of capital and revenue receipts and expenditures shall be credited 

and debited, as the case may be, in accordance with the provisions of this 

Agreement, and includes the Sub-Accounts of such Escrow Account; 

"Escrow Agreement" shall have the meaning as set forth in Clause 25.1.2; 

"Escrow Bank" shall have the meaning as set forth in Clause 25.1.1; 

ñEscrow Defaultò shall have the meaning as set forth in Schedule-Q; 

ñFinancial Assistance or Financingò means the aggregate amounts 

provided by way of loan, lease finance, advances, guarantees or otherwise 

by the Lenders to the Concessionaire for the implementation of the Project 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  15 

and shall include all related financial charges, fees and expenses of all kinds 

under the Financing Documents relating to the Project; 

ñFinancial Closeò means the fulfillment of all conditions precedent to the 

initial availability of funds under the Financing Agreements; 

ñFinancial Defaultò shall have the meaning set forth in Schedule-S; 

ñFinancing Documentsò means, collectively, the documents executed in 

favor of or entered into with the Lenders, by the Concessionaire in respect 

of the Financial Assistance, including loan agreements, lease agreements, 

hire purchase agreements, notes, indentures, security agreements or 

arrangements, guarantees and acceptable letters of credit and other 

agreements evidencing any obligation of the Concessionaire and other 

necessary undertakings required pursuant to the respective terms thereof, 

relating to the Financial Assistance or any part thereof (including 

refinancing) provided by the Lenders to the Concessionaire for the Project;  

ñFinancial Modelò means the financial model adopted by Senior Lenders, 

setting forth the capital and operating costs of the Project and revenues 

therefrom on the basis of which financial viability of the Project has been 

determined by the Senior Lenders, and includes a description of the 

assumptions and parameters used for making calculations and projections 

therein; 

ñFinancial Packageò means the financing package indicating the total 

capital cost of the Project and the means of financing thereof, as set forth in 

the Financial Model and approved by the Senior Lenders, and includes 

Equity, all financial assistance specified in the Financing Agreements, 

Subordinated Debt and Equity Support, if any; 

ñFinancing Agreementsò means the agreements executed by the 

Concessionaire in respect of Financial Assistance to be provided by the 

Senior Lenders by way of loans, guarantees, subscription to non-convertible 

debentures and other debt instruments including loan agreements, 

guarantees, notes, debentures, bonds and other debt instruments, security 

agreements, and other documents relating to the financing (including 

refinancing) of the Total Project Cost, and includes amendments or 

modifications made in accordance with Clause 5.1.1 (d); 

ñForce Majeure Eventò shall have the meaning ascribed to it in Clause 28.1; 

ñGOIò means the Government of India; 

ñGood Industry Practiceò means the practices, methods, techniques, 

designs, standards, skills, diligence, efficiency, reliability and prudence 

followed and practiced globally, which are generally and reasonably 

expected from a reasonably skilled and experienced operator engaged in 
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the same type of undertaking as envisaged under this Agreement and which 

would be expected to result in the performance of its obligations by the 

Concessionaire in accordance with this Agreement, Applicable Laws and 

Applicable Permits in reliable, safe, economical and efficient manner and 

for providing safe, economical, reliable and efficient Project Facilities; 

"Government Authority" or ñGovernmentò means GoI, or any state 

government or governmental department, commission, board, body, 

bureau, agency, authority, instrumentality, court or other judicial or 

administrative body, central, state, or local, having jurisdiction over the 

Concessionaire, the Project, the Project Assets and the Works or any part 

thereof or the performance of all or any of the services, obligations or 

covenants of Concessionaire under or pursuant to this Agreement or any 

portion thereof; 

ñGovernment Instrumentalityò means any department, division or sub-

division of the Government or the State Government and includes any 

commission, board, authority, agency or municipal and other local authority 

or statutory body including Panchayat, under the control of the Government 

of India or the State Government, as the case may be, and having 

jurisdiction over all or any part of the Project or the performance of all or any 

of the services or obligations of the Concessionaire under or pursuant to 

this Agreement; 

ñIndemnified Partyò means the Party entitled to the benefit if an indemnity 

pursuant to Clause 36.4.1; 

ñIndemnifying Partyò means the Party obligated to indemnify the other 

party pursuant to Clause 36.4; 

ñIndependent Engineerò shall have the meaning as set forth in Clause 

21.1; 

ñIndependent Testing Laboratoryò shall have the meaning as set forth in 

Clause 40.1; 

ñIndirect Political Eventò shall have the meaning as set forth in Clause 

28.3; 

ñInspection Reportò shall have the meaning as set forth in Clause 15.2; 

ñInsurance Coverò means the aggregate of the maximum sums insured 

under the insurances taken out by the Concessionaire pursuant to Article 

26, and includes all insurances required to be taken out by the 

Concessionaire under Clause 26.2 but not actually taken, and when used 

in the context of any act or event, it shall mean the aggregate of the 

maximum sums insured and payable or deemed to be insured and payable 

in relation to such act or event; 
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ñIntellectual Propertyò means all patents, trademarks, service marks, 

logos, get-up, trade names, internet domain names, rights in designs, blue 

prints, programmes and manuals, drawings, copyright (including rights in 

computer software), database rights, semi-conductor, topography rights, 

utility models, rights in know-how and other intellectual property rights, in 

each case whether registered or unregistered and including applications for 

registration, and all rights or forms of protection having equivalent or similar 

effect anywhere in the world; 

ñLOAò or ñLetter of Awardò means the letter of award referred in Recital 

(C); 

"Lenders" means any Person based in India or abroad providing Financial 

Assistance under the Financing Documents and includes financial 

institutions, banks, non-banking financial companies, funds, trusts who 

provide for Financial Assistance (including refinancing) to the 

Concessionaire and includes subscribers to/trustee for the holders of the 

debentures/bonds or other securities issued by the Concessionaire to meet 

the debt component of the cost of the Project and whose identity has been 

notified to the Authority by the Concessionaire from time to time. It is clarified 

that "Lenders" for the purposes of this Agreement, shall not include 

promoter entity or Affiliates of the Selected Bidder or the Concessionaire; 

ñLenderôs Representativeò means the person duly authorized by the 

Senior Lenders to act for and on behalf of the Senior Lenders with regard to 

matters arising out of or in relation to this Agreement, and includes his 

successors, assigns and substitutes; 

ñLicensed Premisesò shall have the meaning as set forth in Clause 10.2.2; 

ñMaintenance Manualò shall have the meaning ascribed to it in Clause 

18.3.1; 

ñMaintenance Programmeò shall have the meaning ascribed to it in Clause 

18.4.1; 

ñMaintenance Requirementsò shall have the meaning as set forth in 

Clause 18.2; 

ñMaterial Adverse Effectò means a material adverse effect of any act or 

event on the ability of either Party to perform any of its obligations under 

and in accordance with the provisions of this Agreement and which act or 

event causes a material financial burden or loss to either Party; 

ñMaterial Breachò means a breach by either Party of any of its obligations 

under this Agreement which has or is likely to have a Material Adverse Effect 

on the Project and which such Party shall have failed to cure; 
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ñMonthò shall have 30 days in a month; 

ñNominated Companyò means a Company selected by the Lendersô 

Representative and proposed to the Authority for substituting the 

Concessionaire in accordance with the provisions of the Substitution 

Agreement; 

ñNon-Political Eventò shall have the meaning as set forth in Clause 28.2; 

ñO&Mò means the operation and maintenance of the Project and includes 

all matters connected with or incidental to such operation and maintenance, 

provision of services and facilities, in accordance with the provisions of this 

Agreement; 

ñO&M Contractò means the operation and maintenance contract that may 

be entered into between the Concessionaire and the O&M Contractor for 

performance of all or any of the O&M obligations; 

ñO&M Contractorò means the person, if any, with whom the Concessionaire 

has entered into an O&M Contract for discharging O&M obligations for and 

on behalf of the Concessionaire; 

ñO&M Expensesò means expenses incurred by or on behalf of the 

Concessionaire or by the Authority, as the case may be, for all O&M 

including (a) cost of salaries and other compensation to employees, (b) cost 

of materials, supplies, utilities and other services, (c) premia for insurance, 

(d) all Taxes, duties, cess and fees due and payable for O&M, (e) all repair, 

replacement, reconstruction, reinstatement, improvement and maintenance 

costs, (f) payments required to be made under the O&M Contract or any 

other contract in connection with or incidental to O&M, and (g) all other 

expenditure required to be incurred under Applicable Laws, Applicable 

Permits or this Agreement; 

ñO&M Inspection Reportò shall have the meaning as set forth in Clause 

20.2; 

ñOperation Performance Securityò shall have meaning as set forth in 

Clause 9.1.4; 

ñOperation Periodò means the period commencing from COD and ending 

on the Transfer Date; 

ñPanel of Chartered Accountantsò shall have the meaning as set forth in 

Clause 27.2.1; 

ñPartiesò means the parties to this Agreement collectively and ñPartyò shall 

mean any of the parties to this Agreement individually; 
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ñPersonò means (unless otherwise specified or required by the context), any 

individual, company, corporation, partnership, joint venture, trust, 

unincorporated organization, Government or Governmental Authority or 

agency or any other legal entity; 

ñPerformance Securityò shall have the meaning as set forth in Clause 9.1; 

ñPolitical Eventò shall have the meaning as set forth in Clause 28.4; 

ñPreservation Costsò shall have the meaning as set forth in Clause 15.4.3; 

ñProjectò means, subject to the provisions of this Agreement, the (i) 

designing, financing, construction, implementation, completion, 

commissioning, operation, management and transfer of the Project 

Facilities and all activities incidental thereto, such as engineering, testing, 

commissioning and insurance etc., by the Concessionaire during the 

Concession Period; 

ñProject Agreementsò means this Agreement, the Financing Agreements, 

EPC Contract, O&M Contract, and any other material agreements or 

contracts entered into or may hereafter be entered into by the 

Concessionaire with any person in connection with matters relating to, 

arising out of or incidental to the Project, but does not include the Escrow 

Agreement, Substitution Agreement; 

ñProject Assetsò shall mean and comprise of all tangible and intangible 

assets relating to the Project/Project Facilities, as the case may be, 

excluding land but including and not limited to, (a) rights over the Site in the 

form of license, right-of-way or otherwise, (b) each of tangible assets 

comprising the Project Facilities such as Plant & Machinery, apparatus, 

equipment, foundation, embankments, buildings, structures, super 

structures, constructions, additions, alterations or improvements etc. 

thereof, landscape structures, pavement and walkways, drainage facilities, 

sign boards, electrical, mechanical, civil, sanitation and other works, 

telephone, other communication equipment, laboratories with equipment, 

other equipment, technology at the Site/relating to the Project; (c) financial 

assets of the Project such as receivables, cash and investments, security 

deposits for utilities, etc.; (d) rights of the Selected Bidder/Concessionaire 

under the Project Agreements and other agreements relating to the Project 

entered into by the Concessionaire, (e) proceeds from insurance policies 

taken by the Concessionaire in relation to the Project Facilities (f) all 

Applicable Permits, affiliations and authorizations relating to or in respect of 

the project (g) movable assets of the Project/Project Facilities, movable 

property, things and goods like equipment, machinery, fittings and fixtures 

etc.  
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ñProject Completion Scheduleò means the progressive Project Milestones 

set forth in Schedule-H for completion of the Project on or before the 

Scheduled Completion Date; 

ñProject Facilitiesò means all the amenities and facilities situated on the 

Site, as described in Schedule-C and will also include any other facilities 

developed during the Concession Period at the Site;  

ñProject Milestonesò means the project milestones as set forth in 

Schedule-H; 

ñProject Siteò or ñSiteò shall have the meaning as set forth in Schedule A;  

ñProposalò or ñBidò means the entire set of technical, financial, qualifying 

and other documents in their entirety comprised in the proposal or Bid 

submitted by the Selected Bidder in response to the Request for Proposal 

in accordance with the provisions thereof, and accepted by the Authority; 

ñRe.ò, ñRs.ò Or ñRupeesò or ñIndian Rupeesò means the lawful currency of 

the Republic of India; 

ñReference Exchange Rateò means, in respect of any one currency that is 

to be converted into another currency in accordance with the provisions of 

this Agreement, the exchange rate as of 12.00 (twelve) noon on the relevant 

date quoted by the State Bank of India, and in the absence of such rate, the 

average of similar rates quoted by the Bank of India and the Bank of Baroda;  

ñSafety Requirementsò shall have the meaning as set forth in Clause 

19.1.1; 

ñScheduleò means any of the schedules appended to this Agreement; 

ñScheduled Project Completion Dateò or ñScheduled Completion Dateò 

shall have the meaning as set forth Clause 16.6; 

ñScope of the Projectò shall have the meaning set forth in Clause 2.1; 

ñSecurity Interestò means any mortgage, charge (whether fixed or floating), 

pledge, lien, hypothecation, assignment, security interest or other 

encumbrances of any kind securing or conferring any priority of payment in 

respect of any obligation of any Person and includes without limitation any 

right granted by a transaction which, in legal terms, is not the granting of 

security but which has an economic or financial effect similar to the granting 

of security in each case under any Applicable Law; 

ñSelected Bidderò means the consortium/entity that has been successful in 

the Bidding Process for the Project and that has been incorporated as the 

Concessionaire; 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  21 

ñSenior Lendersò means the financial institutions, banks, multilateral 

lending agencies, trusts, funds and agents or trustees of debenture holders, 

including their successors and assignees, who have agreed to guarantee or 

provide finance to the Concessionaire under any of the Financing 

Agreements for meeting all or any part of the Total Project Cost and who 

hold paripassu charge on the assets, rights, title and interests of the 

Concessionaire; 

"Special Purpose Vehicle" or "SPV" shall mean the Concessionaire; 

ñSpecifications and Standardsò means the specifications and standards 

relating to the quality, quantity, capacity and other requirements for the 

Project, as set forth in Schedule-D, and any modifications thereof, or 

additions thereto, as included in the design and engineering for the Project 

submitted by the Concessionaire to, and expressly approved by, the 

Authority; 

ñStateò means the State or the Union Territory, as the case may be, in which 

the Project is situate and ñState Governmentò means the government of that 

State or Union Territory; 

ñStatutory Auditorsò means a reputable firm of chartered accountants 

acting as the statutory auditors of the Concessionaire under the provisions 

of the Companies Act, 1956, including any statutory re-enactment or 

modification thereof, for the time being in force, and appointed in 

accordance with Clause 27.2.1; 

ñSub-contractorò means the construction contractor(s) and/or operation 

and maintenance contractor(s) and/or any other contractors and sub-

contractors, manufacturers or suppliers of Works and/or building/ services 

or part thereof, as the context may require, to whom the Concessionaire 

contracts or subcontracts the Works in full or part; 

ñSubstitute Entityò means the entity defined in the Substitution Agreement; 

ñSubordinated Debtò means the aggregate of the following sums 

expressed in Indian Rupees or in the currency of debt, as the case may be, 

outstanding as on the Transfer Date: 

a) the principal amount of debt provided by Lenders or the 

Concessionaireôs shareholders for meeting the Total Project Cost and 

subordinated to the financial assistance provided by the Senior Lenders; 

and 

b) all accrued interest on the debt referred to in Sub-clause (a) above but 

restricted to the lesser of actual interest rate and a rate equal to 5% (five 

per cent) above the Bank Rate in case of loans expressed in Indian Rupees 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  22 

and lesser of the actual interest rate and six-month LIBOR (London Inter-

Bank Offer Rate) plus 2% (two per cent) in case of loans expressed in 

foreign currency, but does not include any interest that had fallen due one 

year prior to the Transfer Date; 

provided that if all or any part of the Subordinated Debt is convertible into 

Equity at the option of the lenders and/or the Concessionaireôs 

shareholders, it shall for the purposes of this Agreement be deemed to be 

Subordinated Debt even after such conversion and the principal thereof 

shall be dealt with as if such conversion had not been undertaken; 

ñSubstitution Agreementò shall have the meaning as set forth in Clause 

34.3; 

ñSuspensionò shall have the meaning as set forth in Clause 30.1;  

ñTaxesò means any Indian taxes including excise duties, customs duties, 

value added tax, sales tax, local taxes, cess and any impost or surcharge 

of like nature (whether Central, State or local) on the goods, materials, 

equipment and services incorporated in and forming part of the Project 

charged, levied or imposed by any Government Instrumentality, but 

excluding any interest, penalties and other sums in relation thereto imposed 

on any account whatsoever. For the avoidance of doubt, Taxes shall not 

include taxes on corporate income; 

ñTerminationò means the expiry or termination of this Agreement and the 

Concession hereunder; 

ñTermination Noticeò means the communication issued in accordance with 

this Agreement by one Party to the other Party terminating this Agreement; 

ñTermination Paymentò means the amount payable by the Authority to the 

Concessionaire upon Termination and may consist of payments on account 

of and restricted to the Debt Due and Adjusted Equity, as the case may be, 

which form part of the Total Project Cost in accordance with the provisions 

of this Agreement; provided that the amount payable in respect of any Debt 

Due expressed in foreign currency shall be computed at the Reference 

Exchange Rate for conversion into the relevant foreign currency as on the 

date of Termination Payment. For the avoidance of doubt, it is agreed that 

within a period of 60 (sixty) days from COD, the Concessionaire shall notify 

to the Authority, the Total Project Cost as on COD and its disaggregation 

between Debt Due and Equity, and only the amounts so conveyed shall 

form the basis of computing Termination Payment, and it is further agreed 

that in the event such disaggregation is not notified to the Authority, the 

Equity and Debt Due shall be arrived at by adopting the proportion between 

Debt and Equity as specified in the Financing Agreements; 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  23 

ñTestsò means the tests to be carried out in accordance with the 

Construction Requirements and if not expressly specified in the said 

requirements, as instructed by the Authority /Independent Engineer, in 

accordance with this Agreement, tests set forth in Schedule J to determine 

the completion of the Project; 

ñThird Partyò means any Person, real or legal, or entity other than the 

Parties to this Agreement; 

ñTotal Project Costò means the lowest of: 

a) the capital cost of the Project, as set forth in the Financial Package; or 

b) a sum of Rs. ééé (Rupees éééé..); 

provided that in the event WPI increases, on an average, by more than 3% 

(three per cent) per annum for the period between the date hereof and COD, 

the Parties shall meet, as soon as reasonably practicable, and agree upon 

revision of the amount hereinbefore specified such that the effect of 

increase in WPI, in excess of such 3% (three per cent), is reflected in the 

Total Project Cost; 

provided further that in the event of Termination, the Total Project Cost shall 

be deemed to be modified to the extent of variation in WPI or Reference 

Exchange Rate occurring in respect of Adjusted Equity and Debt Due, as 

the case may be, in accordance with the provisions of this Agreement;  

provided also that the Total Project Cost shall not exceed the actual capital 

cost of the Project upon completion of the Project;  

ñTransfer Dateò means the date on which this Agreement and the 

Concession hereunder expires pursuant to the provisions of this Agreement 

or is terminated by a Termination Notice; 

ñVacant Possessionò means delivery of possession of the land 

compromising the Site free from all Encumbrances, restriction or 

impediments and with all Easement and all other rights appurtenant or in 

relation thereto; 

ñVesting Certificateò shall have the meaning as set forth in Clause 32.4; 

ñWorksò mean the works under and in accordance with the provisions of 

this Agreement relating to design, development of Site, construction, 

completion, testing and commissioning of the Project/Project Facilities (the 

ñConstruction Worksò), and the O&M Works, collectively or singularly as the 

context may admit or require, including the technology, services and things 

to be designed, engineered, constructed, installed, equipped, supplied, 

executed, manufactured, completed, tested, commissioned, rectified, 
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replaced, made good, carried out and undertaken in respect of the 

Project/Project Facilities and any other permanent, temporary or urgent 

works required hereunder; 

ñWPIò means the Wholesale Price Index for all commodities as published 

by the Ministry of Industry, GOI and shall include any index which 

substitutes the WPI, and any reference to WPI shall, unless the context 

otherwise requires, be construed as a reference to the latest monthly WPI 

published no later than 30 (thirty) days prior to the date of consideration 

hereunder. 

ñYearò means 12 months with 30 days in each month. 

1.2 Interpretation  

1.2.1 In this Agreement, unless the context otherwise requires:  

a) references to any legislation or any provision thereof shall include 

amendment or re-enactment or consolidation of such legislation or any 

provision thereof so far as such amendment or re-enactment or 

consolidation applies or is capable of applying to any transaction entered 

into hereunder; 

b) references to laws of India or Indian law or regulation having the force of 

law shall include the laws, acts, ordinances, rules, regulations, bye laws or 

notifications which have the force of law in the territory of India and as from 

time to time may be amended, modified, supplemented, extended or re-

enacted;  

c) references to a ñpersonò and words denoting a natural person shall be 

construed as a reference to any individual, firm, company, corporation, 

society, trust, Government, State or agency of a State or any association 

or partnership (whether or not having separate legal personality) of two or 

more of the above and shall include successors and assigns; 

d) the table of contents, headings or sub-headings in this Agreement are 

for convenience of reference only and shall not be used in, and shall not 

affect, the construction or interpretation of this Agreement;  

e) Terms and words beginning with capital letters and defined in this 

Agreement shall have the meaning ascribed thereto herein, and the terms 

and words defined in the Schedules and used therein shall have the 

meaning ascribed thereto in the Schedules. 

f) the words ñincludeò and ñincludingò are to be construed without 

limitation and shall be deemed to be followed by ñwithout limitationò or 

ñbut not limited toò whether or not they are followed by such phrases; 
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g) references to ñconstructionò or ñbuildingò include, unless the context 

otherwise requires, investigation, design, development of site, engineering, 

procurement, delivery, transportation, installation, processing, fabrication, 

equipping, establishment, testing, commissioning and other activities 

incidental to the construction and ñconstructò or ñbuildò shall be construed 

accordingly; 

h) references to ñdevelopmentò include, unless the context otherwise 

requires, construction, renovation, refurbishing, augmentation, upgradation 

and other activities incidental thereto, and ñdevelopò shall be construed 

accordingly; 

i) any reference to any period of time shall mean a reference to that 

according to Indian Standard Time; 

j) any reference to a day shall mean a reference to a calendar day;  

k) Any reference to Rs. or Rupees shall mean a reference to Indian Rs. or 

Rupees (currency of India); 

l) references to a ñbusiness dayò shall be construed as reference to a 

day (other than a Sunday) on which banks in Bhopal are generally open for 

business; 

m) any reference to month shall mean a reference to a calendar month as 

per the Gregorian calendar; 

n) references to any date, period or Project Milestone shall mean and 

include such date, period or Project Milestone as may be extended pursuant 

to this Agreement;  

o) any reference to any period commencing ñfromò a specified day or date 

and ñtillò or ñuntilò a specified day or date shall include both such days or 

dates; provided that if the last day of any period computed under this 

Agreement is not a Business Day, then the period shall run until the end of 

the next Business Day; 

p) words importing singular shall include plural and vice versa; 

q) references to any gender shall include the other and the neutral gender; 

r) ñlakhò means a hundred thousand (100,000) and ñcroreò means ten 

million (10,000,000); 

s) ñindebtednessò shall be construed so as to include any obligation 

(whether incurred as principal or surety) for the payment or repayment of 

money, whether present or future, actual or contingent; 
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t) references to the ñwinding-upò, ñdissolutionò, ñinsolvencyò, or 

ñreorganizationò of a company or corporation shall be construed so as to 

include any equivalent or analogous proceedings under the law of the 

jurisdiction in which such company or corporation is incorporated or any 

jurisdiction in which such company or corporation carries on business 

including the seeking of liquidation, winding-up, re-organization, dissolution, 

arrangement, protection or relief of debtors; 

u) save and except as otherwise provided in this Agreement, any 

reference, at any time, to any Agreement, deed, instrument, licence or 

document of any description shall be construed as reference to that 

Agreement, deed, instrument, licence or other document as amended, 

varied, supplemented, modified or suspended at the time of such reference; 

provided that this Sub-clause (s) shall not operate so as to increase liabilities 

or obligations of the Authority hereunder or pursuant hereto in any manner 

whatsoever; 

v) any Agreement, consent, approval, authorization, notice, 

communication, information or report required under or pursuant to this 

Agreement from or by any Party or the Independent Engineer shall be valid 

and effective only if it is in writing under the hand of a duly authorized 

representative of such Party or the Independent Engineer, as the case may 

be, in this behalf and not otherwise; 

w) the Schedules and Recitals to this Agreement form an integral part of 

this Agreement and will be in full force and effect as though they were 

expressly set out in the body of this Agreement; 

x) references to Recitals, Articles, Clauses, Sub-clauses, Provisos or 

Schedules in this Agreement shall, except where the context otherwise 

requires, mean references to Recitals, Articles, Clauses, Sub-clauses, 

Provisos and Schedules of or to this Agreement, references to an Annex 

shall, subject to anything to the contrary specified therein, be construed as 

a reference to an Annex to the Schedule in which such reference occurs, 

and references to a Paragraph shall, subject to anything to the contrary 

specified therein, be construed as a reference to a Paragraph of this 

Schedule or Annex, as the case may be, in which such reference appears;  

y) the damages payable by either Party to the other of them, as set forth in 

this Agreement, whether on per diem basis or otherwise, are mutually 

agreed genuine pre-estimated loss and damage likely to be suffered and 

incurred by the Party entitled to receive the same and are not by way of 

penalty (the ñDamagesò); 

z) time shall be of the essence in the performance of the Partiesô respective 

obligations. If any time period specified herein is extended, such extended 
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time shall also be of the essence; and 

aa) wherever in this Agreement provision is made for the giving or issuing of 

any notice, endorsement, consent, approval, certificate, Agreement, 

authorization, communication, information or report or determination by any 

Party, unless otherwise specified, such notice, endorsement, consent, 

approval, certificate, Agreement, authorization, communication, information 

or report or determination shall be in writing under the hand of duly 

authorized representative of such Party and/or the Independent Engineer in 

this behalf. 

1.2.2 Unless expressly provided otherwise in this Agreement, any 

Documentation required to be provided or furnished by the Concessionaire 

to the Authority and/or the Independent Engineer shall be provided free of 

cost and in three copies, and if the Authority and/or the Independent 

Engineer is required to return any such Documentation with their comments 

and/or approval, they shall be entitled to retain two copies thereof. 

1.2.3 The rule of construction, if any, that a contract should be interpreted against 

the parties responsible for the drafting and preparation thereof, shall not 

apply. 

1.2.4 Any word or expression used in this Agreement shall, unless otherwise 

defined or construed in this Agreement, bear its ordinary English meaning 

and, for these purposes, the General Clauses Act, 1897 shall not apply. 

1.3 Measurements and Arithmetic Conventions 

All measurements and calculations shall be in metric system and 

calculations done to 2 (two) decimal places, with the third digit of 5 (five) or 

above being rounded up and below 5 (five) being rounded down. 

1.4 Priority of Agreements, clauses and Schedules 

1.4.1 This Agreement, and all other agreements and documents forming part of 

or referred to in this Agreement are to be taken as mutually explanatory 

and, unless otherwise expressly provided elsewhere in this Agreement, the 

priority of this Agreement and other documents and agreements forming 

part hereof or referred to herein shall, in the event of any conflict between 

them, be in the following order: 

a) this Agreement; and 

b) all other agreements and documents forming part hereof or referred to 

herein i.e. the Agreement at a) above shall prevail over the agreements and 

documents at b) above. 

1.4.2 Subject to the provisions of Clause 1.4.1, in case of ambiguities or 

discrepancies within this Agreement, the following shall apply: 
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a) Between two or more clauses of this Agreement, the provisions of a 

specific Clause relevant to the issue under consideration shall prevail over 

those in other Clauses; 

b) between the Clauses of this Agreement and the Schedules, the Clauses 

shall prevail and between Schedules and Annexes, the Schedules shall 

prevail; 

c) between any two Schedules, the Schedule relevant to the issue shall 

prevail; 

d) between the written description on the Drawings and the Specifications 

and Standards, the latter shall prevail; 

e) between the dimension scaled from the Drawing and its specific written 

dimension, the latter shall prevail; and 

f) between any value written in numerals and that in words, the latter shall 

prevail. 
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Part IIï The Concession 
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ARTICLE 2: SCOPE OF THE PROJECT 

2.1 Scope of Project 

The scope of the Work (the ñScope of the Projectò) shall mean and include, 

during the Concession Period: 

a) planning, designing, financing, constructing, operating, maintaining and 

transfer of the Project as specified in Schedule B and Schedule C on the 

Site set forth in Schedule A, and in conformity with the Specifications and 

Standards set forth in Schedule D; 

b) operation and maintenance of the Project Facilities in accordance with 

the provisions of this Agreement in Schedule L; and 

c) performance and fulfilment of all other obligations of the Concessionaire 

in accordance with the provisions of this Agreement and matters incidental 

thereto or necessary for the performance of any or all of the obligations of 

the Concessionaire under this Agreement. 
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ARTICLE 3: GRANT OF CONCESSION 

3.1 The Concession 

3.1.1 Subject to and in accordance with the terms and conditions set forth in this 

Agreement, the Authority hereby grants to the Concessionaire and the 

Concessionaire hereby accepts the Concession for a period of 20 years, 

with a provision of one time extension for an additional period of 10 years 

(the ñTermò), commencing from the Appointed Date, including the exclusive 

right, license and Authority during the subsistence of this Agreement to 

implement the Project (the ñConcessionò). 

Provided further that, in the event the Concessionaire has been in material 

default of the provisions of this Agreement, then, the Authority shall not be 

under any obligation to provide extension to the Concessionaire in 

accordance with this Clause 3.1.1.  

In any event, at all times, any decision concerning the extension of the 

Concession Period shall vest with the Authority. 

3.1.2 Subject to and in accordance with the terms and conditions set forth in this 

Agreement, the Concession hereby granted shall entitle the 

Concessionaire to enjoy, and oblige the Concessionaire to undertake the 

following in accordance with the provisions of this Agreement, the 

Applicable Laws and the Applicable Permits: 

a) right of way, access and license to the Project Site for the purpose of 

and to the extent conferred by the provisions of this Agreement; 

b) to design, develop, finance, construct, market, manage, administer, 

operate and maintain the project during the Concession Period; 

c) upon completion of the Project and during the Operations Period to 

manage, operate & maintain the Project and regulate the use thereof by 

Third Parties; 

d) To levy and collect revenues, as generated pursuant to the development 

of the Project; 

e) perform and fulfil all of the Concessionaire's obligations under this 

Agreement;  

f) bear and pay all costs, expenses and charges in connection with or 

incidental to the performance of the obligations of the Concessionaire under 

this Agreement;  

g) neither assign, transfer or sublet or create any lien or Encumbrance on 

this Agreement, or the Concession hereby granted or on the whole or any 
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part of the Project nor transfer, lease or part possession thereof, save and 

except as expressly permitted by this Agreement or the Substitution 

Agreement; 

h) to apply for and obtain all requisite approvals and consents including 

from all Governmental Authorities concerned, for the development of Project 

site, including plans for construction of building/s and other structure/s 

thereon for such uses and purposes as described herein; and 

i) on the Transfer Date, transfer and hand over the Site along with the 

Project Facilities and Project Assets to the Authority or its nominated agency 

in accordance with the provisions hereof. 

The Concessionaire acknowledges, accepts and confirms that the covenant 

contained herein is an essence of this Agreement. 

3.1.3 Concession Period 

The Concession Period shall commence from the Appointed Date for an 

initial term of 20 years, with a provision of further extension as decided by 

the Authority and in accordance with Clause 3.1.1, or the earlier Termination 

of this Agreement in terms hereof and during which the Concessionaire is 

authorized to implement the Project and to operate the Project Facilities in 

accordance with the provisions hereof. For the avoidance of doubt, the 

Concession Period shall include the Construction Period. 

a) In the event of Termination, the Concession Period shall mean and be 

limited to the period commencing from the Appointed Date and ending with 

the Termination; 

b) At the end of the Concession Period or sooner Termination of this 

Agreement for any reason whatsoever, all rights given under this 

Concession Agreement shall cease to have effect and the Project Site, 

Project Facilities and the Project Assets shall revert to the Authority. 
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ARTICLE 4: CONDITIONS PRECEDENT 

4.1 Conditions Precedent 

4.1.1 Save and except as expressly provided in Articles 4, 5, 6, 7, 8, 10, 22, 28, 

38 and 43, or unless the context otherwise requires, the respective rights 

and obligations of the Parties under this Agreement shall be subject to the 

satisfaction in full of the conditions precedent specified in this Clause 4.1 

(the ñConditions Precedentò) save and except to the extent of waiver, if 

any, that a Party may grant in accordance with the provisions of Clauses 

4.1.2 or 4.1.3, as the case may be. 

4.1.2 The Concessionaire may, upon providing the Construction Performance 

Security to the Authority in accordance with Article 9, at any time after 30 

(thirty) days from the Effective Date or on an earlier day acceptable to the 

Authority, by notice require the Authority to satisfy any or all of the 

Conditions Precedent set forth in this Clause 4.1.2 within a period of 120 

(one hundred twenty) days of the said notice. The Conditions Precedents 

required to be satisfied by the Authority prior to the Appointed Date shall be 

deemed to have been fulfilled when the Authority shall have:  

a) handed over vacant and peaceful possession of Site, on ñas is where is 

basisò to the Concessionaire along with all Easementary Rights, in 

accordance with the terms and conditions of this Agreement; and 

b) Appointed Independent Engineer as per the provisions of this 

Agreement. 

c) Appointed an independent testing agency for testing of opium poppy 

crops to assess alkaloid content in the poppy straw 

4.1.3 The Conditions Precedent required to be satisfied by the Concessionaire 

prior to the Appointed Date within 180 days from the Effective Date shall be 

deemed to have been fulfilled when:  

a) Concessionaire shall have obtained all such Applicable Permits as listed 

in Schedule óEô unconditionally or if subject to conditions then all such 

conditions have been satisfied in full and such Applicable Permits are and 

shall be kept in full force and effect for the relevant period during the 

subsistence of this Agreement; 

b) Provide an undertaking that all of the Representations and Warranties 

of the Concessionaire set forth in Article 7 are true and correct as on date 

of this Concession Agreement and as on the Appointed Date and thereafter; 

c) The Concessionaire shall have been granted all Government clearances 

and permits under the Applicable Laws relating to environmental protection 

and conservation from the Ministry of Environment and Forests; 
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d) Certified true copies of all Project Agreements, in particular, the 

Financing Documents, the EPC Contract, O&M Contract (with an entity 

having the requisite O&M experience specified in the RFP document) as 

well as the shareholders funding agreement among the consortium partners 

have been delivered by the Concessionaire to the Authority; 

e) The Authority shall have received from the Concessionaire copies 

(certified as true copies by an authorized officer of the Concessionaire) of 

the constitutional documents of the Concessionaire; 

f) The Authority shall have received copies (certified as true copies by a 

Director of the Concessionaire) of all resolutions adopted by the Board of 

Directors of the Concessionaire authorizing the execution, delivery and 

performance by the Concessionaire of this Agreement and each of the 

Project Agreements; 

g) The Authority shall have received from the Indian legal counsel of the 

Concessionaire a legal opinion with respect to the Authority of the 

Concessionaire to enter into this Agreement and the Project Agreements 

and the Financing Documents and the enforceability of the provisions 

thereof;  

h) The Concessionaire has submitted detailed project report constituting 

proposed project plan, project capacity, site plan, detailed design, cost 

estimates, machinery details as per applicable laws to the Authority for 

information; 

i) executed and procured execution of the Escrow Agreement; 

j) executed and procured execution of the Substitution Agreement; and 

k) delivered to the Authority 3 (three) true copies of the Financial Package 

and the Financial Model, duly attested by a Director of the Concessionaire, 

along with 3 (three) soft copies of the Financial Model in MS Excel version 

or any substitute thereof, which is acceptable to the Senior Lenders; 

l) prepared, finalized and submitted DPR to the Authority in accordance 

with Article 14; 

Any of the conditions precedent set forth in Clause 4.1.3, save and except 

condition of (c) thereof, may be waived fully or partially by the Authority at 

any time in its sole discretion. 

4.1.4 Obligations to satisfy Condition Precedents 

a) The Concessionaire and the Authority shall make all reasonable 

endeavors to procure the satisfaction in full of the Conditions Precedent set 



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  35 

out in Clause 4.1.3 above. The Concessionaire and the Authority shall make 

all reasonable endeavors to procure fulfillment of the conditions set forth in 

Sub-clause (c) of Clause 4.1.3.  Each Party shall bear its respective cost 

and expense of satisfying such Condition Precedent. 

b) Upon satisfaction in full of all Conditions Precedent for a Party, the other 

Party shall forthwith issue to such Party a certificate of compliance with 

Conditions Precedent (the ñCertificate of Complianceò). 

c) The Parties shall notify each other in writing at least once a month on 

the progress made in satisfying the Conditions Precedent. Each Party shall 

promptly inform the other Party when any Condition Precedent for which it 

is responsible has been satisfied 

4.2 Deemed Termination upon Delay 

4.2.1 In the event that (i) the Concessionaire does not procure fulfilment of any 

or all of the Conditions Precedent set forth in Clause 4.1.3 within a period 

of 180 (one hundred and eighty) days from the Effective Date, and (ii) the 

delay has not occurred as a result of failure to fulfil the obligations under 

Clause 4.1.3 or other breach of this Agreement by the Authority, or due to 

Force Majeure, the Concessionaire shall pay to the Authority Damages in 

an amount calculated at the rate of 0.2% (zero point two per cent) of the 

Performance Security for each dayôs delay until the fulfilment of such 

Conditions Precedent, subject to a maximum amount equal to 20% (twenty 

percent) of the Performance Security, and upon reaching such maximum, 

the Authority may, in its sole discretion, terminate the Agreement. 

4.2.2 In the event that (i) the Authority does not procure fulfilment of any or all of 

the Conditions Precedent set forth in Clause 4.1.2 within the period 

specified in respect thereof, and (ii) the delay has not occurred as a result 

of breach of this Agreement by the Concessionaire or due to Force Majeure, 

the Authority shall pay to the Concessionaire Damages in an amount 

calculated at the rate of 0.1% (zero point one per cent) of the Performance 

Security for each dayôs delay until the fulfilment of such Conditions 

Precedent, subject to a maximum of 10% (ten percent) of the Performance 

Security. 

4.2.3 Without prejudice to the provisions of Clause 4.2, the Parties expressly 

agree that in the event the Appointed Date does not occur, for any reason 

whatsoever, within 270 days from the Effective Date or the extended period 

provided in accordance with this Agreement, all rights, privileges, claims 

and entitlements of the Concessionaire under or arising out of this 

Agreement shall be deemed to have been waived by, and to have ceased 

with the concurrence of the Concessionaire, and the Concession 

Agreement shall be deemed to have been terminated by mutual Agreement 
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of the Parties. Provided, however, that in the event the delay in occurrence 

of the Appointed Date is for reasons attributable to the Concessionaire, the 

Performance Security of the Concessionaire shall be encashed and 

appropriated by the Authority as Damages thereof. 

Without prejudice to and notwithstanding anything to the contrary set out in 

the foregoing, the Parties may by mutual Agreement in writing, instead 

decide to extend the time for fulfilling the Conditions Precedent. 
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ARTICLE 5: OBLIGATIONS OF THE CONCESSIONAIRE 

5.1 Obligations of the Concessionaire 

5.1.1 It is expressly agreed that the Concessionaire shall, at all times, be 

responsible and liable for all its obligations under this Agreement 

notwithstanding anything contained in the Project Agreements or any other 

agreement, and no default under any Project Agreement or agreement shall 

excuse the Concessionaire from its obligations or liability hereunder. 

The Concessionaire shall at its own cost and expense observe, undertake, 

comply with and perform, in addition to and not in derogation of its 

obligations elsewhere set out in this Agreement, the following: 

a) make, or cause to be made, necessary applications to the relevant 

Authority instrumentalities with such particulars and details, as may be 

required for obtaining Applicable Permits and obtain and keep in force and 

effect such Applicable Permits in conformity with the Applicable Laws; 

b) perform its obligations under this Agreement and notify to Authority 

forthwith the occurrence of Financial Close; 

c) submit to the Authority certified true copies of each of the Project 

Agreements within 7 (seven) days of their execution; 

d) The Concessionaire shall not make any addition, replacement or 

amendments to any of the Project Agreements without the prior written 

consent of the Authority if such addition, replacement or amendment has, 

or may have, the effect of imposing or increasing any financial liability or 

obligation on the Authority, and in the event that any replacement or 

amendment is made without such consent, the Concessionaire shall not 

enforce such replacement or amendment nor permit enforcement thereof 

against the Authority. For the avoidance of doubt, the Authority 

acknowledges and agrees that it shall not unreasonably withhold its consent 

for restructuring or rescheduling of the debt of the Concessionaire. 

e) remove promptly from the Project Site, all waste materials (including, 

without limitation, hazardous materials and wastewater), rubbish and other 

debris (including without limitation accident debris) and shall keep the 

Project Site in a neat and clean condition and in conformity with the 

Applicable Laws and Applicable Permits; 

f) procure, as required, the appropriate proprietary rights, licenses, 

agreements and permissions for materials, methods, processes and 

systems used or incorporated into the Project; 

g) appoint, supervise and control the activities of Contractors under their 
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respective Project Agreements as may be necessary, also provide all 

assistance to the Independent Engineer and independent testing agency as 

it may require for the performance of their duties and services; 

h) support, cooperate with and facilitate the Authority in execution of the 

Project Agreement, implementation and operation of the Project in 

accordance with the provisions of this Agreement; 

i) provide reports to the Authority on regular basis during the Construction 

Period and the Operations Period in the form and manner set forth in this 

Agreement and Schedule ñVô'; 

j) obtain and maintain in force on and from the Appointed Date all 

insurance in accordance with the provisions of this Agreement and Good 

Industry Practice; 

k) undertake Debt Service Payments in accordance with the Financing 

Documents; 

l) ensure and procure that each Project Agreement contains provisions 

that entitle the Authority to step into such Agreement in its discretion in place 

and substitution of the Concessionaire in the event of Termination or 

Suspension of this Agreement on account of default or breach by the 

Concessionaire; 

m) make all necessary payments to the Authority such as Concession Fee, 

or any other payment that needs to be made to the Authority in accordance 

with the provisions of this Agreement; 

n) make reasonable efforts to maintain harmony and good industrial 

relations among the personnel employed in connection with the 

performance of the Concessionaireôs obligations under this Agreement; 

o) comply with all Applicable Permits and Applicable Laws in the 

performance of the Concessionaireôs obligations under this Agreement 

including those being performed by any of the Contractors; 

p) develop, implement and administer a safety program for the Project, the 

users thereof, and the Contractors personnel engaged in the provision of 

any services under any of the Project Agreements including correction of 

safety violations and deficiencies, and taking of all other actions necessary 

to provide a safe environment in accordance with Schedule óMô, Applicable 

Laws and Good Industry Practice; 

q) take all reasonable precautions for the prevention of accidents on or 

about the Project and provide all reasonable assistance and emergency 

medical aid to accident victims; 
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r) after receiving vacant possession of the Site or part thereof, ensure that 

such Site remains free from all encroachments and take all steps necessary 

to remove encroachments, if any; 

s) indemnify the Authority against all actions, suits, claims, demands and 

proceedings and any loss or damage or cost or expense that may be 

suffered by them on account of anything done or omitted to be done by the 

Concessionaire in connection with the performance of its obligations under 

this Agreement; 

t) comply with the Divestment Requirements and hand over the Project to 

Authority upon Termination of the Agreement; 

u) not do or omit to do any act, deed or thing which may in any manner 

violate any of the provisions of this Agreement;  

v) produce a minimum quantity equivalent to 60% - 65% of the total alkaloid 

content available in the poppy straw, as certified by the Independent Testing 

Laboratory. To estimate the total alkaloid content in the poppy straw 

received by the concessionaire, an independent testing agency would be 

jointly appointed.  

w) construct the premises for setting up an Independent Testing Laboratory 

to test the quality of poppy straw at a place designated by the Authority, the 

cost for the same to be borne as per Clause 40.3;  

x) create adequate storage facility for storage of poppy straw/raw material 

as well as finished products within the Project site by the first anniversary of 

Concession;  

y) Notwithstanding anything to the contrary contained in this Agreement, 

the Concessionaire shall not sub-lease, sub-license, assign or in any 

manner create an Encumbrance on any Project Asset without prior written 

approval of the Authority, which approval the Authority may, in its discretion, 

deny if such sub-license, assignment or Encumbrance has or may have a 

Material Adverse Effect on the rights and obligations of the Authority under 

this Agreement or Applicable Laws. For the Avoidance of doubt, the 

restriction imposed here shall not apply to the assignment under 

Substitution Agreement.  

z) Provide office space for two designated officials of the Authority at all 

times during the concession period, within the project area; 

aa)  Ensure that the alkaloids produced/extracted meet established / 

prescribed international quality standards/quality certification; 

ab) Ensure compliance to internationally established and accepted good 
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manufacturing practices through approvals from United States Food and 

Drug Administration (USFDA) / United Kingdomôs Medicines and Healthcare 

products Regulatory Agency (UK MHRA) / European Directorate for the 

Quality of Medicines & HealthCare (EDQM) / Australian Therapeutic Goods 

Administration (TGA) / Brazilian Health Regulatory Agency (ANVISA), etc.; 

ac) The Concessionaire shall, from time to time, undertake upgradation of 

the Project Assets in accordance with the provisions of this Agreement and 

Good Industry Practice; 

ad) Ensure that the equipment used in the Project are in good condition and 

conform to the international specifications and efficiency standards; 

ae) Not store any hazardous or explosive substance on the Site unless 

specific license is obtained from the regulatory body after taking prior 

consent from the Authority. The Concessionaire shall provide and maintain 

necessary fire-fighting and fire protection systems in the Site as per the 

Applicable Law; 

5.2 Subject to the terms and conditions of this Agreement, the Concessionaire 

shall at its cost and expense: 

a) undertake the planning, design, financing, engineering, procurement, 

construction, administration, management, operation and maintenance of 

all the components of the Project in accordance with this Agreement. 

5.3 The Concessionaire shall, before commencement of construction of the 

Project: 

a) submit to the Authority with due regard to Project Completion Schedule 

as set forth in Schedule óHô and Scheduled Project Completion Date, its 

detailed design, engineering and construction time schedule in 

MSP/PRIMAVERA format and shall formulate and provide 

CPM/PERT/GANTT charts for the completion of the said activities; 

b) finalize the Detailed Project Report (DPR) and detailed engineering 

basis and submit to the Authority during Condition Precedent period; 

c) have requisite organization and designate and appoint a Project 

manager and such other managers, officers and representatives as it may 

deem appropriate to supervise the Project and to deal with the Authority 

Representative and be responsible for all necessary exchanges of 

information required pursuant to this Agreement; and 

d) undertake, do and perform such acts, deeds and things as may be 

necessary or required for construction and Project completion under and in 

accordance with this Agreement. 
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5.4 In respect of the Concessionaireôs obligations with respect to the Designs 

and Drawings of the Project as set forth in Schedule óIô, the following shall 

apply: 

a) The Concessionaire shall prepare and submit with reasonable 

promptness and in such sequence as is consistent with the Project 

Completion Schedule, three copies each of all Designs and Drawings to 

Authority and the Independent Engineer for review and comments. 

b) By forwarding the Designs and Drawings for review and comment to 

Authority, the Concessionaire represents that it has determined and verified 

that the design and engineering including field construction criteria related 

thereto is in conformity with the Specifications and Standards and quality 

set forth in this Agreement for and in respect of the Project. 

c) If the comments/observations of Authority indicate that the Designs and 

Drawings are not in conformity with the Specifications and Standards set 

forth in this Agreement or as per Applicable Laws, such Designs and 

Drawings shall be revised by the Concessionaire to the extent necessary 

and resubmitted to Authority for review, observations and comments. 

d) The Concessionaire shall be responsible for delays in Project 

Completion Schedule caused by reasons of any of Designs and Drawings 

not being in conformity with the Specifications and Standards, and the 

Concession Period shall not be extended in any manner whatsoever on 

account of submission or revision of any Drawings. 

e) Within 90 (ninety) days of the COD, the Concessionaire shall furnish the 

Authority with ñas builtò Drawings reflecting the Project as actually designed, 

engineered and constructed, including without limitation an ñas builtò survey 

illustrating the layout of the Project and setback lines, if any, of the buildings 

and structures forming part of Project Facilities. 

5.5 The Concessionaire shall submit to the Authority the drafts of all Project 

Agreements, or any amendments or replacements thereto, for its review and 

comments, and the Authority shall have the right but not the obligation to 

undertake such review and provide its comments, if any, to the 

Concessionaire within 30 (thirty) days of the receipt of such drafts. Within 7 

(seven) days of execution of any Project Agreement or amendment thereto, 

the Concessionaire shall submit to the Authority a true copy thereof, duly 

attested by a Director of the Concessionaire, for its record. For the 

avoidance of doubt, it is agreed that the review and comments hereunder 

shall be limited to ensuring compliance with the terms of this Agreement. It 

is further agreed that no review and/or observation of the Authority and/or 

its failure to review and/or convey its observations on any document shall 

relieve the Concessionaire of its obligations and liabilities under this 
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Agreement in any manner nor shall the Authority be liable for the same in 

any manner whatsoever. 

5.6  

a) During the Construction Period, the Concessionaire shall be responsible 

for maintaining the Project Site, at its own cost and expense.  

b) Provide or arrange at its cost during the Concession Period all on-site 

infrastructure including power, electricity, water, sanitation, sewage 

treatment and disposal, drainage, solid and hazardous waste disposal, 

effluent treatment and disposal and other utilities and facilities required from 

time to time in respect of the construction, operation and maintenance of 

the Project/Project Facilities and be in compliance to the requirements 

relating thereto under the Applicable Laws, terms of Applicable Permits and 

Good Industry Practice. 

c) It shall at its cost install meters to measure the consumption of power 

and water. The Concessionaire shall, at its cost, make alternate and back 

up arrangement for power, including but not limited to installation of 

generators and for water, subject to the Concessionaire obtaining 

Applicable Permits if any. 

5.7 The Concessionaire shall, at all times, afford access to the Site to the 

authorized representatives of Authority, Senior Lenders, independent 

testing agency, and the Independent Engineer and to the persons duly 

authorized by any Governmental Agency having jurisdiction over the 

Project, including those concerned with safety, security or environmental 

protection to inspect the Project and to investigate any matter within their 

authority and upon reasonable notice, the Concessionaire shall provide to 

such persons reasonable assistance necessary to carry out their respective 

duties and functions with minimum disruption to the construction, operation 

and maintenance of the Project consistent with the purpose for which such 

persons have gained such access to the Project Site. 

5.8 Employment of foreign nationals 

The Concessionaire acknowledges, agrees and undertakes that 

employment of foreign personnel by the Concessionaire and/or its 

contractors and their sub-contractors shall be subject to grant of requisite 

regulatory permits and approvals including employment/residential visas 

and work permits, if any required, and the obligation to apply for and obtain 

the same shall and will always be of the Concessionaire and, 

notwithstanding anything to the contrary contained in this Agreement, 

refusal of or inability to obtain any such permits and approvals by the 

Concessionaire or any of its contractors or sub-contractors shall not 

constitute Force Majeure Event, and shall not in any manner excuse the 
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Concessionaire from the performance and discharge of its obligations and 

liabilities under this Agreement. 

5.9 Employment of trained personnel 

The Concessionaire shall ensure that the personnel engaged by it in the 

performance of its obligations under this Agreement are at all times properly 

trained for their respective functions. 

5.10 Sole purpose of the Concessionaire 

The Concessionaire having been set up for the sole purpose of exercising 

the rights and observing and performing its obligations and liabilities under 

this Agreement, i.e., the design, development, implementation, operation 

and management of the Project, the Concessionaire hereby agrees not to 

have any shareholding interest/control in any form or otherwise in any entity, 

or any other form of arrangement with any person, which may allow it to 

undertake or perform any other business activity.  

The Concessionaire hereby agrees not to form any subsidiary/Joint Venture 

or to invest in securities of any other body corporate or to have any 

shareholding interest/control in any form, whether direct or indirect or 

through voting rights, or be or become directly or indirectly engaged, 

concerned or interested in any business, for undertaking its obligations in 

relation to design, development, implementation, operation and 

management of the Project. 

5.11 Branding of the Project 

The Project or any part thereof shall not be branded in any manner to 

advertise, display or reflect the name or identity of the Concessionaire or its 

shareholders. The Concessionaire undertakes that it shall not, in any 

manner, use the name or entity of the Project to advertise or display its own 

identity, brand equity or business interests, including those of its 

shareholders, save and except as may be necessary in the normal course 

of business.   

5.12 Concessionaireôs Representative  

a) The Concessionaireôs Representative shall be the person so designated 

by the Concessionaire. If at some point of time the Concessionaire is unable 

to provide the services of the person named as the Concessionaireôs 

Representative, then it shall notify the Authority and its reasons for this, and 

thereafter, provide a substitute person who can be the Concessionaireôs 

Representative. 

b) The person named as the Concessionaireôs Representative under this 

Concession Agreement shall be a qualified and competent person having 

previous experience in a similar capacity in works comparable to the 
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Project. Prior to appointment of the Concessionaireôs Representative, the 

Concessionaire shall also submit the curriculum vitae of the person it 

proposes to appoint, detailing in particular the relevant project experience, 

and then obtain the written consent of the Authority to the appointment of 

the Concessionaireôs Representative.  

c) The Concessionaire's Representative shall be exclusively employed or 

engaged by the Concessionaire to give his whole time to directing the 

preparation of the Construction Documents, the execution of the Works, and 

operation and maintenance of the Project. Except as otherwise stated in the 

Concession Agreement, the Concessionaire's Representative shall receive 

on behalf of the Concessionaire all notices, instructions, consents, 

approvals, certificates, determinations and other communications under the 

Concession Agreement. Whenever the Concessionaire's Representative is 

to remain absent from the Project Site for a continuous period in excess of 

14 (fourteen) days, a suitable replacement Person shall be appointed with 

the Authority's consent. 

d) The Concessionaire's Representative may delegate, while retaining his 

prime responsibilities, any of his powers, functions and authorities to any 

competent Person, and may at any time revoke any such delegation. Any 

such delegation or revocation shall be in writing and shall not take effect 

until the Authority has received prior written notice signed by the 

Concessionaire's Representative, specifying the powers, functions and 

authorities being delegated or revoked. Concessionaire's Representative 

shall notify in writing to the Authority the names, duties and scope of 

authority of such Persons. Any instructions given to any of them shall be 

deemed to have been given to the Concessionaire's Representative. Any 

such delegation shall not relieve the Concessionaireôs Representative of its 

obligation and duties under this Agreement. 

5.13 Shareholding Lock-in  

5.13.1 The Concessionaire confirms that the Lead Member and each of the other 

members together with their Associates whose technical experience has 

been evaluated for the purposes of the RFP, has subscribe at least 51% 

(fifty per cent) or more and 26% (twenty-six percent) or more respectively, 

of the paid up and subscribed Equity of the Concessionaire and further 

commits that each such member shall, till COD of the Project, hold Equity 

share capital not less than:  

i. 51% (fifty one percent) of the subscribed and paid-up Equity share 

capital of the Concessionaire for Lead member;  

 

ii. 26% (twenty-six percent) of the subscribed and paid-up Equity share 

capital of the Concessionaire for the technical member and,   



Volume 2 ï Draft Concession Agreement (DCA)  

Setup of Production Unit for production of Concentrated Poppy Straw (CPS) from Opium Poppy Crop 
and extractions of Alkaloids on PPP basis 

  45 

 

iii. 5% (five percent) of the Total Project Cost specified in the Concession 

Agreement;  

5.13.2 Any transfer of such share capital after such Lock-in Period shall require 

the prior written approval of the Authority, which shall not be unreasonably 

denied. Provided, nothing contained in this sub-section shall preclude or 

prevent pledge of the Selected Bidder's/Consortium's shares in the 

Concessionaire in favor of Lenders as security for the Financial Assistance 

and enforcement thereof in accordance with this Agreement and/or the 

Financing Documents; 

5.13.3 At no stage, including as specified under Clause 5.14.1 to 5.14.2 above, 

shall any change in the shareholding patterns shall be made in the 

Concessionaire without obtaining prior approval from the Authority. On an 

application made for the purpose, the Authority may permit the change of 

Equity Components/ shareholding patterns, and such permission shall not 

be unreasonably rejected or withheld, provided the Authority is satisfied that 

the proposed changes shall be in the interest of the implementation of the 

Project in future and would not be detrimental to any of the rights or 

interests of the Authority and any of the Confirming Authorities. However, 

no such change in the shareholding pattern shall be permitted by the 

Authority, which would make the Consortium Members or Associates or the 

Concessionaire non-compliant with sub-clauses above. 

5.14 Obligations relating to Change in Ownership 

5.14.1 The Concessionaire shall not undertake or permit any Change in 

Ownership, except with the prior approval of the Authority. 

5.14.2 Notwithstanding anything to the contrary contained in this Agreement, the 

Concessionaire agrees and acknowledges that: 

a) all acquisitions of Equity by an acquirer, either by himself or with any 

person acting in concert, directly or indirectly, including by transfer of the 

direct or indirect legal or beneficial ownership or control of any Equity, in 

aggregate of 25% (twenty-five per cent) or more of the total Equity of the 

Concessionaire; or 

b) acquisition of any control directly or indirectly of the Board of Directors 

of the Concessionaire by any person either by himself or together with any 

person or persons acting in concert with him shall constitute a Change in 

Ownership requiring prior approval of the Authority from national security 

and public interest perspective, the decision of the Authority in this behalf 

being final, conclusive and binding on the Concessionaire, and undertakes 

that it shall not give effect to any such acquisition of Equity or control of the 

Board of Directors of the Concessionaire without such prior approval of the 
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Authority. For the avoidance of doubt, it is expressly agreed that approval 

of the Authority hereunder shall be limited to national security and public 

interest perspective, and the Authority shall endeavor to convey its decision 

thereon expeditiously. It is also agreed that the Authority shall not be liable 

in any manner on account of grant or otherwise of such approval and that 

such approval or denial thereof shall not in any manner absolve the 

Concessionaire from any liability or obligation under this Agreement. 

For the purposes of this Clause 5.14.2: 

(i) the expression ñacquirerò, ñcontrolò and ñperson acting in concertò 

shall have the meaning ascribed thereto in the Securities and 

Exchange Board of India (Substantial Acquisition of Shares and 

Takeover) Regulations, 2011 or any statutory re-enactment 

thereof as in force as on the date of acquisition of Equity, or the 

control of the Board of Directors, as the case may be, of the 

Concessionaire; 

 

(ii) the indirect transfer or control of legal or beneficial ownership of 

Equity shall mean transfer of the direct or indirect beneficial 

ownership or control of any company or companies whether in 

India or abroad which results in the acquirer acquiring control over 

the shares or voting rights of shares of the Concessionaire; and 

 

(iii)  power to appoint, whether by contract or by virtue of control or 

acquisition of shares of any company holding directly or through 

one or more companies (whether situate in India or abroad) the 

Equity of the Concessionaire, not less than half of the directors 

on the Board of Directors of the Concessionaire or of any 

company, directly or indirectly whether situate in India or abroad, 

having ultimate control of  25% (twenty five per cent) or more of 

the Equity of the Concessionaire shall constitute acquisition of 

control, directly or indirectly, of the Board of Directors of the 

Concessionaire. 
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ARTICLE 6: OBLIGATIONS OF THE AUTHORITY 

6.1 Obligations of the Authority 

6.1.1 The Authority shall, at its own cost and expense, undertake, comply with 

and perform all its obligations set out in this Agreement or arising 

hereunder. 

6.1.2 The Authority agrees to provide support to the Concessionaire and 

undertakes to observe, comply with and perform, subject to and in 

accordance with the provisions of this Agreement and Applicable Laws, the 

following: 

a) enable access to the Site, free from Encumbrances, in accordance with 

this Agreement; 

b) permit peaceful use of the Site by the Concessionaire as licensee under 

and in accordance with the provisions of this Agreement without any let or 

hindrance from Authority or persons claiming through or under it; 

c) upon written request from the Concessionaire, assist the Concessionaire 

in obtaining access to all necessary infrastructure facilities and utilities, 

including water, electricity and telecommunication facilities at rates and on 

terms no less favorable to the Concessionaire than those generally 

available to commercial customers receiving substantially equivalent 

services; 

d) procure that no barriers are erected or placed on or about the Project by 

any Government Instrumentality or persons claiming through or under it, 

except for reasons of Emergency, national security, law and order; 

e) not do or omit to do any act, deed or thing which may in any manner be 

violative of any of the provisions of this Agreement; 

f) upon written request from the Concessionaire, and subject to the 

Concessionaire complying with Applicable Laws, provide reasonable 

support and assistance to the Concessionaire in procuring Applicable 

Permits required from any Government Instrumentality for implementation 

and operation of the Project; 

g) upon written request from the Concessionaire and subject to the 

provisions of Clause 5.9, provide reasonable assistance to the 

Concessionaire and any expatriate personnel of the Concessionaire or its 

Contractors to obtain applicable visas and work permits for discharging their 

respective obligations under this Agreement and the Project Agreements; 

h) facilitate provision of external infrastructure to the Project Site viz. road, 
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water and power by the relevant Government departments; 

i) develop, operate and maintain the common services/utilities (as 

described in Schedule B, Clause 4), roads, service road along the 

development and if required, modify, repair or otherwise make 

improvements to the Site Facilities to comply with the provisions of this 

Agreement, Applicable Laws and Applicable Permits; 

j) Observe and comply with its obligations set forth in this Agreement. 

k) make available a minimum of 6,000 MT of poppy straw per year from 

COD, as raw material to the Concessionaire;  

l) specify the ratio of end products like Morphine, Codeine and Thebaine 

required to be produced by the Concessionaire in coming quarter, not later 

than end of last month of ongoing quarter. For example; specify the ratio of 

end products to be produced in the quarter of April to June, before the end 

of month of March (March being the last month of the quarter);  

m) bear 50% cost of the testing laboratory to be constructed by the 

Concessionaire and appoint an independent third party to set-up, manage 

and operate the testing laboratory and bear 50% of the cost of its 

management & operation;  

n) approve Total Project Cost for any additional or increase in plant 

capacity upon submission of DPR and other supporting documents by the 

Concessionaire, as and when requested by the Concessionaire as per the 

provisions of this Agreement; and 

o) Ensure taking-off of the finished products within 15 (fifteen) days from 

the date of intimation by the Concessionaire. 

6.2 Maintenance Obligations prior to Appointed Date 

Prior to the Appointed Date, the Authority shall maintain the Project Site 

surrounding, at its own cost and expense, so that its existing facilities (e.g. 

road, water supply system, sewerage and other similar facilities) and safety 

are at no time materially inferior as compared to its condition 7 (seven) days 

prior to the last date for submission of the Bid, and in the event of any 

material deterioration or damage other than normal wear and tear, 

undertake repair thereof, or pay to the Concessionaire the cost and 

expense, as determined by the Independent Engineer, for undertaking such 

repair after the Appointed Date. For the avoidance of doubt, the Authority 

shall undertake only routine maintenance during the Construction Period, 

and it shall undertake special repairs only for ensuring safe operation of the 

Project, or in the event of excessive deterioration or damage caused due to 

unforeseen events such as floods or torrential rain. 
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6.3 In respect of the Authority's obligations with respect to the Designs and 

Drawings of the Project as set forth in Schedule óIô, the following shall apply: 

6.3.1 Within 30 (thirty) days of the receipt of the Designs and Drawings, the 

Authority shall review the same and convey its comments/observations to 

the Concessionaire with particular reference to the conformity or otherwise 

with the Specifications and Standards set forth in this Agreement. It is 

expressly agreed that notwithstanding any review and 

comment/observations of Authority on any Drawings or failure of Authority 

to provide comments/ observations thereon, Authority shall not be liable for 

the same in any manner whatsoever and the Concessionaire shall remain 

solely responsible for and shall not be relieved or absolved in any manner 

whatsoever of its obligations, duties and liabilities as set forth in this 

Agreement. The Concessionaire shall not be obliged to await the 

comments/observations of Authority on the Drawings submitted pursuant 

hereto beyond the period set forth hereinabove. 

6.3.2 On resubmission to Authority for review, observations and comments, 

Authority shall give its observations and comments, if any, within 15 (fifteen) 

days of the receipt of such revised Drawings provided, however, that any 

observations or comments of Authority or failure of Authority to give any 

observations or comments on such revised drawings shall not relieve or 

absolve the Concessionaire of its obligation to conform to such 

Specifications and Standards. 

6.4 Obligations relating to Re-financing 

Upon request made by the Concessionaire to this effect, the Authority shall, 

in conformity with any regulations or guidelines that may be notified by the 

Government or the Reserve Bank of India, as the case may be, permit and 

enable the Concessionaire to secure refinancing, in whole or in part, of the 

Debt Due on such terms as may be agreed upon between the 

Concessionaire and the entity providing such refinancing; provided, 

however, that the refinancing hereunder shall always be subject to the prior 

consent of the Authority, which consent shall not be unreasonably withheld. 

For the avoidance of doubt, the tenure of debt refinanced hereunder may 

be determined mutually between the Senior Lenders and the 

Concessionaire, but the repayment thereof shall be completed no later than 

1 (one) year prior to expiry of the Concession Period.  

6.5 Supply of Raw Material 

6.5.1 The Authority undertakes to supply a minimum of 6,000 MT of poppy 

straw in an Accounting Year to the Concessionaire. However, it is clarified that the 

Concessionaire shall be paid the processing fee for processing 6,000 MT of raw 

material/poppy straw even if the Authority is not able to supply the committed 

quantity of raw material in any financial year. 
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